
STATE OF KANSAS 

BEFORE TVC SECRETARY OF HUMAPI RESOURCES 

F o r t  Larned-NEA, 

Complainant, : 
VS . 

Board o f  Educat ion o f  U.S.D. 
495-Fort  Larned, Kansas, 

Respondent. : 

Case Plumber 72-CAE-1-1981 

O R D E R  

Comes now t h i s  11 th  day of August 1980, the  ahove-captioned ma t te r  f o r  de te r -  

I n i na t i on  by t h e  Secre tary  of the  Department of Hunian Resources. 

PROCEEDINGS GETORE THE SECRETARY 

1. Complaint aga ins t  employer, U.S.D. 495, f i l e d  by F o r t  Larned Teachers 

Association-KNCA a f f i l i a t e  on August 11, 1980. 

2. Complaint  submi t ted  t o  employer f o r  answer on August 12, 1980. 
I 

3.  Answer f rom employer rece ived on August 24, 1980. 

FIIIDIIIGS OF FACT 

1. That F o r t  Larned NEA i s  a pro fess iona l  employees o r g a n i z a t i o n  w i t h i n  the  

meaning o f  the ac t .  

2. That the Board of Educat ion o f  U.S.D. 495. Pawnee County Kansas i s  the 

app rop r i a te  employer f o r  the  purposes o f  t h i s  case. 

3 .  That  F o r t  Larned NEA was granted r e c o g n i t i o n  as t h e  rep resen ta t i ve  o f  a l l  

the c e r t i f i e d  pro fess iona l  eniployees of 1J.S.D. 495 on May 4, 1970. 

4 .  That c o n t r a c t  nego t i a t i ons  have t r a n s p i r e d  between the p ro fess iona l  employees 

o r g a n i z a t i u ~ ~  and the Board o f  Educat ion f o r  severa l  months. 

5 .  That amendments have been made t o  the  Professional  Nego t i a t i ons  A c t  and 

s a i d  amendments became e f f e c t i v e  on J u l y  1, 1980. 

6. That the Board of Educat idn has refused t o  n e q o t i a t e  on the sub jec t s  of 

eva luat ion ,  ass ignment - t rans fer ,  supplemental s a l a r i e s ,  r educ t i on  i n  fa rce ,  and 

indemni t y  p rov i s i ons  



DISCIISSION - CONCLUSIOFIS or LAW - ORDCR 

I n  the i n s t a n t  case, two d i s t i n c t  quest ions a r i se ;  f i r s t ,  does the Secre tary  

of Human Resources possess the j u r i s d i c t i o n  t o  p r o p e r l y  hear  and r u l e  i n  t h i s  ma t te r  

nd second, do c e r t a i n  ac t i ons  performed by the employer c o n s t i t u t e  a  f a i l u r e  t o  

e e g o t l a t e  i n  good f a i t h .  

The ques t i on  o f  j u r i s d i c t i o n  comes before  the  Secre tary  i n  respondent 's  answer 

t o  the  charge o f  f a i l u r e  t o  nego t i a te  i n  good f a i t h .  Respondent a r r i v e s  a t  h i s  con- 

c l u s i o n  o f  l a c k  o f  j u r i s d i c t i o n  based upon language from a  J u l y  27, 1980 dec is ion .  

rendered by the Honorable C. P h i l l i p  A l d r i c h ,  Judge of the  D i s t r i c t  Court ,  24th 

J u d i c i a l  D i s t r i c t ,  and e n t i t l e d  U n i f i e d  School D i s t r i c t  No. 495, Pawnee County, Kansas 

vs. F o r t  Larned KNEA. I n  t h a t  case Judge A l d r i c h  r u l e d  t h a t  t h e  c o u r t  d i d  have j u r i s -  

d i c t i o n  i n  mat ters  r e s u l t i n g  f rom nego t i a t i ons  which commenced p r i o r  t o  the  e f f e c t i v e  

date  o f  the 1980 amendments t o  t h e  Pro fess iona l  Nego t i a t i ons  Ac t .  A s i m i l a r  case was 

heard by the  E l l i s  County D i s t r i c t  Court, the  Honorable Stephen P. Flood, p r e s i d i n g  

i n  J u l y  o f  1977. Case Plumber 77C-110. Judge F lood he ld ,  

" t h a t  the  e n t i r e  new a c t  i s  e f f e c t i v e  on l y  on J u l y  1  o f  1977," t h a t  
( n e g o t i a t i o n s )  "had t o  be over w i t h  by J u l y  1," and t h a t  he cou ld  
n o t  . . . " e n j o i n  t h e  School Board on the bas is  o f  bad f a i t h  before  
the  a c t  became e f f e c t i v e ,  and the School Board i s  no t  requ i red  t o  
nego t i a te  f u r t h e r  a t  t h i s  p o i n t . "  

r 
Another s i m i l a r  case came be fo re  the  Honorable Char les M. Warren, Bourbon County 

D i s t r i c t  Court  Judge, i n  August of 1977, Case Number 77C-160. Judge Warren's r u l i n g  

r e f l e c t e d  nea r l y  i d e n t i c a l  f i n d i n g s  t o  the E l l i s  dec i s i on .  I n  bo th  r u l i n g s ,  Judges 

F lood and Uarren found themselves unable t o  r u l e  on the ex i s tance  07 impasse when 

the re  e x i s t e d  no such c o n d i t i o n  as "impasse" p r i o r  t o  the e f f e c t i v e  date  of the  

amendments. Both judges, however, a f f i r m e d  t h a t  the  amendments became e f f e c t i v e  on 

a  date  c e r t a i n .  I n  both  r u l i n g s ,  a  c r i t i c a l  element of each dec i s i on  rendered was 

the l e g a l  t e rm ina t i on  o f  nego t i a t i ons  p r i o r  t o  J u l y  1,  which was the e f f e c t i v e  date 

of the  amendments. This date was es tab l i shed  i n  the  case of Na t i ona l  Educat ion 

Assoc ia t i on  vs .  Board of Educat ion,  212 Kan 741, a  dec i s i on  which was subsequently 

over turned i n  t h e  Supreme Cour t  Case. I n  r e  Garden C i t y  Educators '  Assoc ia t i on  vs. 

The Honorable B e r t  J .  Vance and the Board of Education, U.S.D. 457 Finney Co. Kansas, 

i n  1978. C e r t a i n l y  n e i t h e r  Judge Flood nor  Judge l la r ren had any a u t h o r i t y  t o  make 

f i nd ings  i n  regard  t o  a  c o n d i t i o n  which was n o t  def ined p r i o r  t o  the  e f f e c t i v e  d2te 

of the amendments. l i ego t i a t i ons  were requ i red  t o  cease p r i o r  t o  J u l y  1  o f  t h a t  year 

and impasse procedures became a  p a r t  of the law a f t e r  Ju l y  1, of t h a t  year .  I n  t h e  

i n s t a n t  case, however, the  law s e t  ou t  c e r t a i n  ac t s  t o  be p r o h i b i t e d  p rac t i ces  p r i o r  



t o  J u l y  1, 1980, the e f f ec t i ve  date  of the  aniendments and such ac t s  remained pro-  

h i b i t e d  p r a c t i c e s  a f t e r  J u l y  1, 1980. The change i n  the law merely a f fec ted remedies 

and/or procedures f o r  the r e s o l u t i o n  of p r o h i b i t e d  p r a c t i c e s  charges brought  by the  

a r t i e s .  The 1980 amendments a l s o  charged the Secre tary  w i t h  the  r e s p o n s i b i l i t y  of 

e c l a r i n g  impasse. The Secre tary  agrees w i t h  Judge A l d r i c h ' s  p o s i t i o n  t h a t  the  1980 

amendments t o  the  Pro fess iona l  Nego t i a t i ons  A c t  "opera te  p r o s p e c t i v e l y  and n o t  

r e t r o a c t i v e l y . "  The Secre tary  disagrees, however, w i t h  h i s  p o s i t i o n  t h a t  j u r i s d i c t i o n  

l i e s  w i t h i n  the  cour ts .  The Secre tary  f i n d s  a f f i rma t i on  of t h i s  p o s i t i o n  i n  the  case 

of I n  r e  Es ta te  of Laue, 225 Kan. 177, 187, 225 Kan. 177, 188, which s ta tes ,  

''The general r u l e  o f t e n  s t a t e d  i n  t h a t  a  s t a t u t e  operates p r o s p e c t i v e l y  
unless the language o f  the  s t a t u t e  c l e a r l y  shows t h a t  i t  i s  the i n t e n t i o n  
of the  l e g i s l a t u r e  t h a t  i t  operate r e t r o s p e c t i v e l y . " .  "It i s  a l s o  the  r u l e  
t h a t  when a  clianrje o f  law merely a f f e c t s  the I-ernedy o r  law of procedure,  a l l  
r i g h t s  of a c t i o n  w i l l  be enforceab le  under the  new procedure w i t h o u t  regard  
t o  whether they accrued before o r  a f t e r  such change o f  law and w i t h o u t  
regard  t o  whether s u i t  has been i n s t i t u t e d  o r  not ,  unless t he re  i s  a  s a v ~ n g  
clause as t o  e x i s t i n g  l i t i g a t i o n . "  

Based upon these cases i t  i s  the f i n d i n g  of the  Secre tary  t h a t  j u r i s d i c t i o n  t o  r u l e  

on p r o h i b i t e d  p r a c t i c e  charges t rans fe r red  t o  the Secre tary  as a  procedura l  and lo r  

remedial amendment on J u l y  1, 1980. As such, , j u r i s d i c t i o n  i s  p r o p e r l y  p laced w i t h ,  

and such cases w i l l  be determined hy  the  Secre tary  

I The second quest ion ,  i . e . ,  the  commission o f  a  p r o h i b i t e d  p r a c t i c e  by the 

employer, comes before the Secre tary  w i t h o u t  b e n e f i t  of formal hea r i ng  due t o  the 

f a c t  t h a t  respondent admits compla inant 's  a l l e g a t i o n  ". . . t h a t  i t  has n o t  nego t i a ted  

on the sub jec t  mat ters  o f  eva lua t i on ,  assignment and t rans fe r ,  supplenlental s a l a r i e s ,  

r educ t i on  i n  f o r c e  and an indemnity p r o v i s i o n . "  Respondent, r a t h e r ,  denies t h a t  the  

ac t i ons  taken by i t  c o n s t i t u t e  p r o h i b i t e d  p r a c t i c e s .  

The Secre tary  recognizes the changes made t o  K.S.A. 72-5413 e t  seq., i n  regard  

t o  the  d e f i n i t i o n  o f  " t e rns  and cond i t i ons  of p ro fess iona l  se rv i ce . "  Other l e g i s -  

l a t i v e  amendmehts were passed which he lp  t o  de f i ne  a  nego t i a t i ons  "season" and t o  add 

a  degree o f  f i n a l i t y  t o  the process. P r i o r  t o  the 1980 l e g i s l a t i v e  amendments a  

nego t i a t i ons  "season", wh i l e  no t  as c l e a r l y  def ined, was nonetheless recognized 

i n f o r m a l l y .  Negot ia t ions  were commenced i n  December and u s u a l l y  cu lminated b) 

September 1 s t  when school reconvened. The concept o f  a  n e g o t i a t i o n s  "season" i s  an 

issue o f  p r imary  inlportance i n  t h i s  case. The l e g i s l a t u r e  has seen f i t  t o  f u r t h e r  

def ine and c l a r i f y  t h a t  season. The 1980 amendments t o  the a c t  do not, however, 

d i c t a t e  a  date c e r t a i n  on which nego t i a t i ons  must cosnience. Chapter 220 Sect ion  8 ( a )  

of the  1980 Session Laws o f  Kansas s ta tes  i n  pa r t ,  

"The board of educat ion and the p ro fess iona l  employee's o rgan i za t i on  
s h a l l  en te r  i n t o  p ro fess iona l  nego t i a t i ons  on request of e i t h e r  p a r t y  
a t  any t ime du r i ng  the school  yea r  p r i o r  t o  issuance o r  renewal of 
the annual t eache r ' s  con t rac t s . "  (Emphasis added) 



That amendment t o  the law a l s o  es tab l i shes  a  f i n a l  da te  by which a  n o t i c e  t o  nego t i -  

a te  must be f i l e d .  The s p e c i f i c  date i s  February 1. The amendments s i m i l a r l y  do 

no t  d i c t a t e  a  date  c e r t a i n  on which nego t i a t i ons  must cease. The amendments do - 

@ s t a b l i s h  a  s t a t u t o r y  impasse date  of June 1  on which impasse r e s o l u t i o n  procedures 

must be commenced, b u t  c l e a r l y  a l l ow  the p a r t i e s  t o  v o l u n t a r i l y  cont inue nego t i a t i ons  

" d u r i n g  the course, o r  a t  the  cons lus ion,  o f  impasse r e s o l u t i o n  proceedings."  Whi le 

t h e  1980 amendments do n o t  e s t a b l i s h  an absolute "season", t h e  concept i s  c e r t a i n l y  

recogn ized and the element of f i n a l i t y  i s  c l e a r l y  i n t roduced  

I t  can be argued t h a t  t he re  i s  an economic c o s t  a t t ached  t o  each and every 

" te rm and c o n d i t i o n "  o f  employment r a i s e d  du r i ng  any nego t i a t i ons .  I n  o rde r  f o r  

nego t i a t i ons  t o  be meanir~gful  i t  i s  impera t i ve  t h a t  bo th  p a r t i e s  c l e a r l y  understand 

the number o f  p ieces i n t o  which the "economic p i e "  must be d i v i ded .  P r i o r  t o  the 

1980 amendments t o  the law the l e g i s l a t u r e  s e t  December 1  as the  date on which 

issues t o  be nego t i a ted  were t o  be exchanged. I t  makes l i t t l e  d i f fe rence a t  t h i s  

p o i n t  i n  t ime whether the  issues i n  quest ion  were no t i ced  a t  t h a t  t ime o r  not .  I f  

they were n o t  no t i ced  they were dead issues. I f  they were no t i ced ,  they  a r r i v e d  

a t  the  t a b l e  as o t h e r  than mandatory sub jec t s  and were r e j e c t e d  by the  respondent 

as sub jec t s  t o  be discussed. If  complainant was of the  o p i n i o n  t h a t  these sub jec t s  
I 

were mandatory i tems a t  t h a t  t ime and t h a t  the employer 's r e j e c t i o n  was improper, 

app rop r i a te  a c t i o n  shou ld  have been f i l e d  a t  t h a t  t ime.  The Secre tary  has n o t  been 

asked t o  r u l e  on the n e g o t i a b i l i t y  of the  s p e c i f i c  sub jec t s  l i s t e d  i n  the compla in t .  

Therefore,  f o r  purposes o f  t h i s  d iscuss ion,  the Secre tary  w i l l  assume t h a t  the  1980 

amendments t o  the a c t  made a l l  such l i s t e d  sub jec t s  manda to r i l y  nego t i ab le  issues 

on J u l y  1, 1980. A t  l e a s t  seven months of nego t i a t i ons  have t r a n s p i r e d  du r i ng  the 

the "season.' The parameters w i t h i n  which those nego t i a t i ons  t r a n s p i r e d  were 

es tab l i shed  on December 1, 1979. I f  the sec re ta ry  was t o  r u l e  t h a t  nego t i a t i ons  

must now be commenced on severa l  new issues,  t h a t  r u l i n g  would e s t a b l i s h  new nego t i -  

a t i o n s  parameters which cou ld  negate a t l e a s t  seven and as much as t en  months of 

e f f o r t  expended by bo th  p a r t i e s .  A case cou ld  be made f o r  t h e  w i thdrawal  o f  any 

t e n t a t i v e  agreements reached thus f a r ,  and an undue hardsh ip  would be worked upon 

bo th  the  employer and the employees. The Secretary adheres t o  the  op in ion  t h a t  the 

l e g i s l a t u r e  enacted amendments t o  the  a c t  t o  reso l ve  and n o t  t o  cause problems f o r  

the p a r t i e s .  The Secre tary  i s  f u r t h e r  of the  op in ion  t h a t  the  l e g i s l a t u r e  ac ted w i t h  

the  i n t e n t  t h a t  amendments t o  the  a c t  operate p rospec t i ve l y  and n o t  r e t r o a c t i v e l y  



Recognizing the concepts of a  nego t i a t i ons  "season" and p rospec t i ve  a p p l i c a t i o n ,  the  

.amendments rega rd ing  " t e r ~ n s  and cond i t i ons "  o f  employment would apply t o  nego t i a t i ons  

commenced subsequent t o  J u l y  1,  1983. The Secre tary  f i nds  i t  imposs ib le  t o  b e l i e v e  

a t  the legislature would have enacted r u l e  changes i n  the " f o u r t h  q u a r t e r "  which, @ . . ' .  ~f appl led ,  cou ld  d l s r u p t  and destory  a  process which commenced some t e n  lnonths ago. 

Whi le the c u r r e n t  nego t i a t i ons  process i n  U.S.D.  495 cou ld  conce ivab ly  cont inue f o r  

some t ime t o  come, the sub jec ts  t o  be discussed i n  t h a t  process were es tab l i shed  

conc re te l y  i n  accordance w i t h  the s t a t u t e  n o t  l a t e r  than December 1, 1979. The 

Secre tary  i s  of the  o p i n i o n  t h a t  t o  expand t h a t  l i s t  of sub jec t s  a t  t h i s  t ime 

would be a  re ' l roac t ive  a p p l i c a t i o n  of the  amendments and c o n t r a r y  t o  l e g i s l a t i v e  

i n t e n t .  

For the  above s t a t e d  reasons the Secre tary  f i nds  no v i o l a t i o n  o f  K.S.A. 72-5430 

( b )  ( 5 )  by respondent 's re fusa l  t o  nego t i a te  issues which were o the r  than manda to r i l y  

nego t i ab le  as O f  December I ,  1979. Therefore, the Secre tary  hereby dismisses the 

compla in t  aga ins t  employer, Case Flun~ber 72-CAE-1-1981. 

I T  IS SO OREDERED, t h i s  2344 day o f  @&6rc , 1980, 


