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ORDER

]9th day ofJuly, 1995, this matter comes regularly on for decision before

Susan Hazlett, Presiding Oft1cer. Briefs were filed in this matter by Petitioner NEA-Seaman

and through counsel, Marjorie Blaufuss, on May 24, 1995, and by Respondent Board of

Education of Seaman U.S.D. No. 345, Topeka, Kansas, by and through counsel, Robert D.

Hecht, on May 26, 1995. The parties have stipulated"to the facts of the case and have waived

formal hearing previously scheduled for May 26, ]995.

Attached to the briefs of both paIiies, and incorporated by reference were the following

documents: Stipulated Facts; Agreement Between the Board of Education of Seaman USD No.

345 and NEA-Seaman for the 1994-95 School Year; Salary Placement Schedule for the 1994-95

School Year; Terry Scheuerman Probation Requirements dated August 15, 1994; Grievance

Memorandum dated September 23, 1994; Superintendent's memorandum to Terry Scheuerman

dated October 14, 1994; Grievant's memorandum to the Board of Education dated October 25,
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1. vVHETHER

ISSUES PRESENTED

Whether or not J\r£A-Seaman is precluded from filing a prohibited practice ccmplalnt
with the Kansas Department ofI-fuman Resources the professional employee involved in the
relevant grievance procedure failed to file an appeal of the Board of Education's decision the
District Court pursuant to S 60-21O(d).

B. Whether or not the doctrines of res judicata and collateral estoppel preclude NEA-Seaman
from filing a prohibited practice complaint with the Kansas Department ofHuman Resources.

WHETHER OR NOT SEAMAN U.S.D. NO. 345 COMMITED A PROHIBITED PRACTICE
PURSUANT TO KSA 72-5430(b)(5) BY MAKING UNILATERAL CHANGES TO THE
PROFESSIONA.L AGREEMENT REGARDING MAJ,mATORIALLY NEGOTIABLE ITEMS.

A Whether or not the issuance of a probation document to a professional employee
constituted a disciplinary procedure which was not negotiated or included in the professional
agreement.

B. Whether or not requiring a professional employee to obtain a doctor's statement for any
sick leave requested constituted a unilateral change in the sick leave policy agreed to in the
professional agreement.
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to

2_ Pursuant to the Professional Negotiations K. 13 et
'J:o"'~·:,eama_n(Association), is recognized exclusive representative for an full

parHime teachers employed by the Distriot.

3_
negotiated

Board and
agreement

Se2lmc_n have entered
governs the terms

] 994-95 year

a collectively bargained
conditions professional

4. Terry
Dilitnet and

:'cnellOr-m,lll is employed as a physical education teacher by the
been so employed for the last eighteen

5. has a B_S from Emporia State in physical
education and psychology and a Masters degree from Emporia State University in
elementary (K·9) counseling_

6. During the 1994-95 school year, Mr Scheuenmn has been assigned to Elmont
Elementary School, Logan Junior High, and to Seaman High School where he teaches
physical education and health.

7_ J\k Scheuerman was formally evaluated during the 1990-91 school year but
was not formally evaluated during the 1991-92, 1992·93, nor the 1993-94 school
years_

8_ One week before the end of the 1993·94 school year, Mr Scheuerman was
caned to meet with district superintendent of schools, Dr D _Kent Hurn_

9_ During that meeting, Dr Hurn stated that the Seaman board of education was
requesting Mr Scheuerman's resignation_

10_ Dr Hurn stated that ifMr Scheuerman's resignation was not forthcoming,
Mr_ Scheuerman would be placed on probation during the 1994-95 school year and
would be fired at the end of that year
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2. a

14.
1994.

issued a decision C1N\\nr,O the grievance on

15. No appeal of the Board's decision was taken to district court

M1'. he bad been nmorf,on to rei·" \\,.p

submit a doctor's statement anytime be took leave.

17. Mr. Scheuem1an has used a total
school year a balance of 91. 5

days for sick leave during the 1994-95

18. M1'. Scheuerman completed the required book reports of the probation and
continues to submit lesson plans to Principal Larry Beam.

19. The District did not nonrenew M1'. Scheuerman's employment contract on
April 10, 1995.

CONCLUSIONS OF LAW A},1J) DISCUSSION
1. Jurisdiction

The Respondent contends that the Petitioner's prohibited practice claim filed pursuant to

K.S.A. 72-5430(b)(5) cannot be heard by the Kansas Department of Human Resources (KDHR)

because the professional employee (Scheuerman) elected his remedies by choosing to utilize the

contractual grievance procedure. Since Scheuerman failed to utilize his K.S.A 60-2IOI(d) right

of appeal to the district court, Respondent contends that the Petitioner is now barred by the
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Petitioner claims that principle is not applicable to the instant case for two reasons. Petitioner

first oontends, that the Board's decision in this case was a legislative-type decision, rather than

IS an meleplJncl

cause of rather than an attempt to circumvent requirements s 60,2 JOJ (el)

means of a collateral attack on the Board's decision.

Petitioner two cases which distinguish quasi-judicial decisions from legislative-type

decisions. Petitioner, however, incorrectly concludes that the decision in the instant case was of

the latter type. In Boatright v. Board of Trustees ofButler CouIlty JUIlior College, 225 Kan.

327,590 P.2d lC32 (1979), cited by Petitioner, the Court concluded that, because the grievance

procedure in the negotiated contract did not provide for an evidentiary hearing before an impartial

hearing body, Boatright's breach of contract action had been properly filed in the district court,

and no appeal was necessary under KS.A. 60-2101. In essence, Boatright's Court found the

decision was not quasi-judicial. In this case, however, Mr. Scheuerman's hearing before the

Board was an evidentiary hearing, with witnesses, testimony, and an evidentiary record.

Furthermore, despite Petitioner's implications that the Board was not an impartial hearing body,

both the Association and the Board agreed in their Professional Agreement that the Board would
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prohibited practice claim was moot
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court

I'W:IW'I':r'S 247 519, 523 (1990),

to

settlement by individual teachers claims, However, the Court Appeals

remanded that case to the district court for a decision on its ~pn1c

KDI-iR appears to m

an appeal pursuant to K

part on cases in

Education, 221

a 0",',1,,'10111

351,559

attempted to Iile a separate action in distri.ct court instead

60··210 1 Respondent Schulze v. Board of

367, in which the Court held that the Board functioned in a

quasi-judicial manner and therefore plaintiff's district court action for injunction was precluded by

S,A. 60-2101. In contrast, the instant case involves a petitioner filing a separate claim with a

state agency specifically empowered with the authority to oversee the professional negotiations

between teachers and public school boards and having the specific authority to consider the

Petitioner's complaint. See NEA-Fort SCOII v. U.SD. No. 234, 225 Kan. 607 (1979).

The Respondent also cites NeullZlg v. Seaman USD #345,239 Kan. 654, 722 P,2d 569, a

case which involved a teacher who had exercised his rights under the Teacher's Tenure Act, and

who filed a claim with the Kansas Commission on Civil Rights, rather than appeal to the district

court. In NezlI7zlg, the Court held that res judicata precluded a second administrative proceeding,

when the first administrative proceeding had already provided procedural protections similar to a



court p[()ceed!mg res jUlllUila was apIJm,au;a to an "rillo!n!

agency was

to res juclinllta must

same

on the merits, As the

(1) same

a final

litigated

""lIm, were or oould have been raised; andparties;

Petitioner has oorrectly contended, sucli elements are lacking in the instant case.

le,'(W"e. he that \vas

and unreasonably abused lunchroom supervision and

the contents and complainants alleged complaints. Mr Scheuerman also

"lClULleu that the district had violated, misapplied, and misinterpreted the Master Agreement and

the Grievance Procedure, The Association, on the other hand, is now claiming that the District

committed a prohibited practice under the Professional Negotiations Act by refusing to negotiate

in good faith with the representative of the recognized professional employees' organization as

required in KS.A. 72-5423. Thus, the present case clearly involves a different claim brought by a

different party, the recognized professional employees' organization. The Association incorrectly

argues that Scheuerman would not even have had standing to bring a prohibited practice claim,

citing Diane Marie Taylor v. Unified School District 501, Topeka, Kansas, Case no. 72-CAE-2

1981. However, the result is the same. The Diane Marie Taylor case was reviewed by the

district court and remanded after holding that both the professional employee and the recognized

professional employees' organization could bring the prohibited practice claim. See Diane Marie
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two elements

m

was a to

0' };Ill! but there has not been a tinal judgment on merits of the prohibited claim.

Respondent also raises the issue that the Secretary does not jurisdiction to hear

on the

provided no arguments or authorities on this m brief

placing Scheuerman on probation and issuing the document entitled, "T".r~,

Scheuerman Probation Requirements," Petitioner contends that the Board unilaterally imposed

new disciplinary procedures without negotiating the change with the Association. The

Professional Negotiations Act specifically lists "sick leave," "disciplinary procedure," and

"professional employee appraisal procedures" among those items that are "terms and conditions of

professional service," as noted by Petitioner. See KS.A 72-5413(1). As such, they are topics

that are mandatorily negotiable, and failure to negotiate an item that by its nature is mandatorily

negotiable is a prohibited practice under KS.A 72-5430. See US.D No. 352 v. NEA

Goodland, 246 Kan. 137,785 P.2d 993 (1990) and US.D. No. 314 v. Kansas Dept. ofHuman

Resources, 18 Kan.App.2d 596,856 P2d 1343 (1993). As Petitioner also points out, the Kansas
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mrllllW stipulated that Scheuerman was not evaluated for the

change in the m,rRiCn evaluation procedure. question then becomes

vueluuu document was a change in the disciplinary procedure, which the paJiies never

negotiated. Respondent attempts to portray the probation document as a "managerial tool"

The record reveals that Scheuerman was issued the probation document because of some

deficiencies in his performance, deficiencies which could not have been ascertained from an

evaluation of his performance, as he was not forma!Jy evaluated. It appears that these deficiencies

were based upon some complaints received by the District against Scheuerman. Thus, putting

Scheuerman on probation with plans to terminate him at the end of the term because of the

complaints, appears to have been a disciplinary measure. As noted by the court in Board of

Regents v. Pittsburg State Univ., 233 Kan. 801 (1983), negotiations may extend to all matters

relating to conditions of employment "except proposals relating to employer and employee rights

defined by the Act. KSA 75-4330(a)." KSA 75-4326 provides that the right to negotiate

does not extend to matters of inherent managerial policy. For example, the COlni in USD. No.
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criteria arc not. to
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Scheuerman \!v'as not performing according to Board.ls expectations or There IS no

evidence that Board gave the Associati.on any oppol1unity to negotiate that new procedure

to \vas

to begin submitting any time Scheuerman took As 'IlnWn

is a mandatorily negotiable item. though the Professional.

provided that a letter a physician was required extended sick leave, nothing Vias agreed

to concerning ordinary sick leave. It woul.d appear that the parties did not intend for extended

and ordinary sick leave to be treated the same in the Agreement. Again, it becomes an issue

whether it was simply a managerial. perogative to make this change, or whether it was a unilateral

change in the negotiated sick leave policy. The requirement that Scheuerman, or any other

professional employee, submit a doctor's statement appears to be a new procedure to implement

the Board's determination or policy that only so much sick leave should be allowed.

Respondent also contends that the Board's unilateral actions regarding the probation

document and the sick leave requirement were authorized under the "management rights clause"

in the Professional Agreement In NEA-Wichita, the Court stated that "the inclusion of the

management rights clause... cannot enlarge the authority or power granted to the Board by the
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case

or read ;" .. ,,:1. to

uniiateral change to the Professional Agreement.

the instant case, there does not appear to be evidence in record that purported

or

otherwise consciously or and unmistakably interest in the

such unilateralBoard cannotevidence,Petitioner contends, in the absence of

cnlill"cs to the Professional Agreement.

The burden of proving a prohibited practice complaint is on the Petitioner. The Petitioner,

in this case, has met that burden and the evidence shows that the Board made unilateral changes

to the Professional Agreement regarding Items that are mandatorily negotiable in violation of the

Professional Negotiations Act.

ORDER

1. The Kansas Department of Human Resources has jurisdiction over Petitioner's prohibited

practice claim.

2. The Board of Education of Seaman U.S.D. No. 345, Topeka, Kansas, has violated

K.S.A. n-5430(a), as defined by KS.A. 72-5430(b)(5) by refilsing to negotiate in good faith
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cease

new dlSClp<lmary on)cc:dures any new

4. ofEdlJcaltion of Seaman Topeka, shall remove

reference to discipline imposed under the unilaterally imposed discipline procedure from the

proteSi>lorlill clnpl,)ye,)s m

l\!EA-Seaman's request that Scheuerman be reimbursed at contract ratc

him school hours under the plan of assistance is hereby denied due to a

lack of evidence in record of the amount of hours performed hy him for such work.

ORDERED this 19th day ofJuly, 1995.

Notice of Right to Review

This is an initial order issued by a presiding officer pursuant to KS.A 77-526. This order wil!
become a final order pursuant to KS.A. 77-530 unless reviewed by the Secretary of Human
Resources pursuant to KS.A 77-527. Any party seeking review of this order must file a Petition
for Review with the Office of the Secretary of Human Resources within 18 days after the mailing
of this order, or by the close of business on Monday, August 7, 1995.
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on

'opE;ka, "'''I''''S 66612-1686

Robert
SCOTT, QUINLAN,
3301

C:p('n"tnl"lr of Human Resources
401 Topeka Ave,
Topeka, Kansas 66603-3182


