
STATE OF KANSAS 

BEFORE THE SECRETARY OF HUMAN RESOURCES 

Complainant. * 
VS.  * 

U n i f i e d  School D i s t r i c t  501, 
Topeka, Kansas 

Respondent. * 
* 

CASE NO: 72-CAE-2-1981 

O R D E R  

Comes now on &day of August . 1981, the  above-captioned case f o r  

cons ide ra t i on  before the  Secre tary  of the  Department of Human Resources. 

The case come be fo re  the  Secretar: of the  Department' o f  Human Resources 

on the p e t i t i o n  of Diane Mar ie  Tay lo r  a l l e g i n g  t h a t  respondent U n i f i e d  School 

D i s t r i c t  501, Shawnee County. Kansas engaged i n  c e r t a i n  p rac t i ces  which are v i o l a t i o n s  

as s p e c i f i e d  a t  K.S.A. 72-5430 (b )  (1) ( 5 ) .  

APPEARANCES 

Complainant, Diane Marie Tay lo r  appeared by and through t ier  counsel Mr. 

Wesley A. Weathers, 201 Mest S i x t h  S t r e e t ,  Topeka, Kansas 

Respondent. U n i f i e d  School D i s t r i c t  501, Topeka, Kansas, appeared by and 

through i t s  counsel Mr. W i l l i a m  G. Haynes, 900 Merchants Nat iona l  Bank B u i l d i n g ,  

Topeka, Kansas. 

FINDINGS OF FACT 

1. That  U.S.D. 501, Shawnee County, Kansas i s  the  app rop r i a te  p u b l i c  employer 

o r  Board of Educat ion as de f i ned  a t  K.S.A. 72-5413 ( b ) .  

2. That  the  NEA-Topeka was recognized pursuant t o  t h e  p rov i s i ons  of K.S.A. 

72-5415 by respondent as the exc lus i ve  rep resen ta t i ve  o f  t h e  pro fess iona l  employees 

of U.S.D. 501 i n  May, 1970. (See DHR-1002 f i l e d  October 20. 1980 by the  employer) 

3 .  That  complainant and respondent has s t i p u l a t e d  t o  a s e t  o f  f a c t s  upon 

which the quest ions  of law contained he re in  w i l l  be based. (See s t i p u l a t i o n  o f  

fac ts  and t r a n s c r i p t )  

DISCUSSION - CONCLUSIONS OF LAW 

The p a r t i e s  t o  the  mat ter  have agreed on the issues t o  be reso l ved  by the  

Secre tary .  They a re  as f o l l o w s :  

1. Does Diane Mar ie  Tay lo r  have s tand ing t o  b r i n g  t h e  above 

, , referenced compla in t?  72 <ffG-2 4987 
d 

-- e 



2. D id  Diane Mar ie  Tay lor  have a duty t o  g r i eve  and a r b i t r a t e  

her  case? 

3. Did  the U.S.D. 501 board a c t i o n  t o  change p o l i c y  and subsequent 

re fusa l  t o  pay Diane Mar ie  Tay lor  c o n s t i t u t e  a  p r o h i b i t e d  p r a c t i c e ?  

a The Secre tary  w i l l  f i r s t  address issue number one (1). Complainant Tay lo r  

a l l eges  v i o l a t i o n s  of K.S.A. 72-5430 ( b )  (1) ( 5 )  which s t a t e s :  

" ( b )  It s h a l l  be a  p r o h i b i t e d  p r a c t i c e  f o r  a  board o f  educat ion  
o r  i t s  designated rep resen ta t i ve  w i l l f u l 1 . y  t o :  
( 1 )  I n t e r f e r e  w i t h ,  r e s t r a i n  o r  coerce p ro fess iona l  employees 
i n  the  exerc ise  of r i g h t s  granted i n  K.S.A. 72-5414; 
( 5 )  r e fuse  t o  nego t i a te  i n  good f a i t h  w i t h  rep resen ta t i ves  o f  
recognized pro fess iona l  employees organ iza t ions  as r e q u i r e d  i n  
K.S.A. 72-5423 and amendments there to ;  

K.S.A. 72-5414 then s ta tes :  

"Pro fess iona l  employees' r i g h t s ;  r ep resen ta t i on  o f  employees and 
school boards; nego t i a t i ons .  Pro fess iona l  employees s h a l l  have 
t h e  r i g h t  t o  form, j o i n  o r  a s s i s t  p ro fess iona l  employees' organiza- 
t i ons ,  t o  p a r t i c i p a t e  i n  p ro fess iona l  n e g o t i a t i o n  w i t h  boards o f  
educat ion  through rep resen ta t i ves  of t h e i r  own choosing f o r  the  
purpose o f  e s t a b l i s h i n g ,  main ta in ing,  p r o t e c t i n g  o r  improv ing 
terms and cond i t i ons  of p ro fess iona l  se rv i ce .  Pro fess iona l  
employees s h a l l  a l s o  have the r i g h t  t o  r e f r a i n  from any o r  a l l  
O f  the fo rego ing a c t i v i t i e s .  I n  p ro fess iona l  n e g o t i a t i o n s  under 
t h i s  a c t  the board  o f  educat ion  may be represented by an agent 
o r  committee designated by i t ." 

K.S.A. 72-5414 c l e a r l y  speaks to,  among o the r  th ings ,  t h e  r i g h t s  o f  i n d i v i d u a l  

employees t o  form, j o i n  o r  a s s i s t  p ro fess iona l  employees o rgan i za t i ons .  An 

employee could, under the  s t a t u t e ,  form j o i n ,  o r  a s s i s t  an o r g a n i z a t i o n  o the r  

than t h e  exc lus i ve  rep resen ta t i ve .  Conceivably t h a t  employee cou ld  exper ience 

i n te r fe rence ,  r e s t r a i n t  o r  coerc ion i n  the  exe rc i se  o f  t h a t  r i g h t .  I n  such a  

case, on l y  the employee cou ld  decide if i n  f a c t  h i s  o r  her  r i g h t s  had been 

i n f r i n g e d  upon. And secondly,  the  exc lus i ve  representa t ive ,  i f  found t o  be the 

o n l y  p a r t y  e l i g i b l e  t o  b r i n g  a  (b)  (1)  charge, would be p laced  i n  a  p o s i t i o n  o f  

defending the r i g h t  of an employee t o  a b o l i s h  the o r g a n i z a t i o n ' s  ex is tence as 

the  exc lus i ve  rep resen ta t i ve .  The Secre tary  i s  convinced t h a t  the  l e g i s l a t u r e  

had no i n t e n t i o n  o f  a l l ow ing  such a  circumstance t o  a r i se .  Rather, t h e  Secretary 

be l i eves  t h a t  K.S.A. 72-5430 (b )  ( 1 )  i s  the avenue through whichan i n d i v i d u a l  

employee may p r o t e c t  h i s l h e r  r i g h t s  as granted a t  K.S.A. 72-5414. There i s  no 

doubt then. based upon the language contained i n  K.S.A. 72-5414 which grants c e r t a i n  

" r i g h t s "  t o  employees, t h a t  an i n d i v i d u a l  employee would have s tand ing t o  b r i n g  a  

p r o h i b i t e d  p r a c t i c e  charge. Whi le a  charge f i l e d  hy an employee under K.S.A. 72-5430 

( b )  (1) cou ld  be p rope r l y  f i l e d ,  the  nature  of the charge s t i l l  m ight  n o t  be w i t h i n  

the  scope of j u r i s d i c t i o n  of the Secretary.  



K.S.A. 72-5430 ( b )  ( 5 )  speaks t o  a  re fusa l  by the  employer t o  en te r  i n t o  

good f a i t h  n e g o t i a t i o n s  w i t h  rep resen ta t i ves  of p ro fess iona l  employee organiza- 

t i o n s .  K.S.A. 72-5415 ( a )  s ta tes :  

A "Exc lus ive  reo resen ta t i on  o f  n e o o t i a t i n a  u n i t s :  anv emnlovee o r  orour 

n e g o t i a t i n g  u n i t ,  such rep resen ta t i ve  s h a l l  be t h e  e x c l u s i v e  repre-  
s e n t a t i v e  of a l l  the p ro fess iona l  employees i n  the  u n i t  f o r  such 
purpose." 

The above s t a t u t e  prov ides f o r  e x c l u s i v i t y  of r ep resen ta t i on .  That i s ,  once an 

app rop r i a te  u n i t  o f  p ro fess iona l  employees se lec t s  a  rep resen ta t i ve ,  the  employer 

i s  o b l i g a t e d  t o  nego t i a te  terlns and cond i t i ons  of employment w i t h  and w i t h  

such representa t ive .  As the author ized second p a r t y  a t  the  tab le ,  the  exc lus i ve  

rep resen ta t i ve  has s tand ing t o  eva luate  the  proceedings a t  the  t a b l e  and a r r i v e  

a t  an o p i n i o n  rega rd ing  the good o r  bad f a i t h  of those proceedings. I t  would 

f o l l ow  then t h a t  o n l y  the  exc lus i ve  rep resen ta t i ve  can a l l e g e  a  (b )  ( 5 ) ,  f a i l u r e  

t o  nego t i a te  i n  good f a i t h ,  v i o l a t i o n .  To r u l e  o therwise cou ld  conceivably 

be construed t o  a l l o w  another union, o r  even a  casual observer,  the  r i g h t  t o  f i l e  

such a  charge. U t i l i z i n g  much the same l o g i c  as was o u t l i n e d  i n  d iscuss ing the 

employee's r i g h t  t o  i d e n t i f y  and pursue a  charge of in f r ingement  of r i g h t s ,  t h e  

o n l y  p a r t y  au tho r i zed  t o  i d e n t i f y  a  f a i l u r e  t o  nego t i a te  i n  good f a i t h  i s  t h e  p a r t y  

w i t h  whom the nego t i a t i ons  are t a k i n g  place. Tnerefore,  the  Secre tary  must dismiss 

the  charge f i l e d  under K.S.A. 72-5430 ( b )  !5), b u t  must r u l e  t h a t  complainant does 

have s tand ing t o  f i l e  a  p r o h i b i t i e d  p r a c t i c e  a l l e g i n g  v i o l a t i o n s  o f  K.S.A. 72-5430 

( b )  (1) .  

The Secre tary  be l i eves  t h a t  i ssue  number t h ree  ( 3 )  must be addressed p r i o r  

t o  addressing i ssue  number two ( 2 ) .  

3. Did  the U.S.D. 501 board a c t i o n  t o  change p o l i c y  and subsequent 

re fusa l  t o  pay Diane Marie Tay lor  c o n s t i t u t e  a  p r o h i b i t e d  p r a c t i c e ?  

Th is  i ssue  ra i ses  two bas i c  quest ions.  

1.  When, why, and how of ten are the  p a r t i e s  o b l i g a t e d  t o  ba rga in  

terms and cond i t i ons  o f  employment? 

2. Caes a  v i o l a t i o n  o f  a  memorandunl o f  agreement c o n s t i t u t e  a  

p r o h i b i t e d  p rac t i ce?  

Please n o t e  t h a t  ques t i on  nulllber one (1 )  speaks t o  an o b l i g a t i o n  t o  ba rga in  r a t h e r  

than agreement t o  bargain.  It i s  doub t fu l  t h a t  anyone would argue the p a r t i e s '  r i g h t  

t o  agree a t  any t ime t o  nego t i a te  and, i f  agreement i s  reached, amend a  memorandum of 

agreement. 



K.S.A. 72-5423 s ta tes  i n  p a r t :  

"Not ices t o  nego t i a te  on new i tems o r  t o  amend an e x i s t i n g  c o n t r a c t  
must be f i l e d  on o r  be fo re  February 1 i n  any school y e a r  by e i t h e r  
pa r t y ,  such no t i ces  s h a l l  be i n  w r i t i n g  and d e l i v e r e d  t o  t h e  
super intendent o f  schools o r  t o  the  rep resen ta t i ve  o f  the  bargain- 

@ 
i n g  u n i t  and s h a l l  con ta in  i n  reasonable and understandable d e t a i l  
t h e  purpose o f  the new o r  amended i terns des i red. "  

A t  f i r s t  b l ush  t h i s  s t a t u t e  seems t o  i n d i c a t e  t h a t  e i t h e r  p a r t y  can "no t i ce "  

the  o t h e r  thus o b l i g a t i n g  bo th  p a r t i e s  t o  en te r  i n t o  n e g o t i a t i o n s  t o  "amend an 

e x i s t i n g  agreement. '  I n  o the r  words e i t h e r  p a r t y  who might  be unhappy w i t h  the  

terms o f  an e x i s t i n g  memorandum cou ld  force renego t i a t i ons  f o r  the  memorandum i n  

i t s  c u r r e n t  year.  I n  l i g h t  of o u r  open ended law such an i n t e r p r e t a t i o n  would be 

most advantageous t o  unscrupulous employers. I n  the event such an employer found 

a con t rac ted  p r o v i s i o n  repugnant, the  employer cou ld  s imply  f i l e  n o t i c e  t o  nego t i a te ,  

reach impasse, p a r t i c i p a t e  i n  med ia t i on  and f a c t - f i n d i n g  and then i ssue  a  

u n i l a t e r a l  c o n t r a c t  p r o v i s i o n .  Therefore,  such an i n t e r p r e t a t i o n  i s  t o t a l l y  

i l l o g i c a l .  When one considers o t h e r  p r o v i s i o n s  of the P ro fess iona l  Nego t i a t i ons  

Act, the  i n t e n t  o f  the l e g i s l a t u r e  become c lea r .  The ahove c i t e d  s t a t u t e  prov ides 

t h a t  bo th  p a r t i e s  g i v e  up t h e i r  r i g h t  t o  nego t i a te  a  successor agreement i f  they 

f a i l  t o  f i l e  n o t i c e  t o  nego t i a te  on o r  before February 1 i n  any g i ven  school  year.  

The r i g h t  g iven up i s  the  r i g h t  t o  nego t i a te  a  c o n t r a c t  f o r  the  f o l l o w i n g  o r  nex t  

school  year.  K.S.A. 72-5413 (n )  def ines s t a t u t o r y  impasse da te  as June 1 i n  t h e  

c u r r e n t  school  year.  K.S.A. 72-5426 ( d )  then prov ides t h a t  an impasse i s  deemed 

t o  e x i s t  if the p a r t i e s  t o  the  n e g o t i a t i n g  process have n o t  reached agreement by 

June 1. The Secretary i n t e r p r e t s  t h e  t h ree  above c i t e d  s t a t u t e s  t o  " o b l i g a t e "  the  

p a r t i e s  t o  negot ia te ,  i f  e i t h e r  p a r t y  so des i res ,  once a  year  o r  once d u r i n g  a  

c o n t r a c t  per iod .  L o g i c a l l y  then, " l a b o r  peace" would p r e v a i l  du r i ng  the remainder 

of the  school year.  There could, of course, be c e r t a i n  except ions  t o  t h i s  r u l e .  For 

example, a  c o u r t  might  f i n d  a  con t rac tua l  p r o v i s i o n  con t ra ry  t o  another law thus 

rende r i ng  the p r o v i s i o n  i n v a l i d .  The l e g i s l a t u r e  might  enact  a  law which cou ld  render  

a  c o n t r a c t u a l  p r o v i s i o n  i n v a l i d .  I n  such cases the concept O f  "good f a i t h  nego t i a t i ons "  

would d i c t a t e  t h a t  the  p a r t i e s  a t tempt  t o  remedy t h e  problem v i a  t h e  n e g o t i a t i n g  

process. The a c t  of changing a  board p o l i c y ,  however, would n o t  c o n s t i t u t e  such an 

except ion .  The board has the r i g h t  t o  change i t s  p o l i c y  a t  any t ime. The board 

might  choose t o  meet w i t h  the  employee o rgan i za t i on  p r i o r  t o  a  change b u t  no such 

o b l i g a t i o n  e x i s t s .  I f  such a  p o l i c y  change a f f ec t s  the  terms and cond i t i ons  o f  

employment conta ined w i t h i n  a  v a l i d  memorandum o f  agreement, t h e  employer must o b t a i n  

an agreement from the exc lus i ve  rep resen ta t i ve  t o  amend the memoraddum o f  agreement 



o r  r i s k  a  charge o f  a  v i o l a t i o n  o f  the  con t rac t .  Obviously,  i f  the  p a r t i e s  agree 

t o  the change i n  terms and cond i t i ons  o f  employment an addendumto the c o n t r a c t  can 

be made. I f  the employer cannot secure the agreement and proceeds t o  implement 

be change, a  breech o f  c o n t r a c t  might  occur. 

Does a  v i o l a t i o n  o f  a  c o n t r a c t  t e rm  c o n s t i t u t e  bad f a i t h  barga in ing? 

The p r o h i b i t e d  p r a c t i c e  sec t i on  o f  the  Pro fess iona l  Nego t i a t i ons  Act  mandates 

t h a t  the  Secre tary  s h a l l  "oversee" p ro fess iona l  nego t i a t i ons  t o  i nsu re  t h a t  good 

f a i t h  ba rga in ing  takes p lace.  A d d i t i o n a l l y ,  the  s t a t u t e  mandates the  Secre tary  

t o  i nsu re  t h a t  p ro fess iona l  employees a re  no t  coerced, i n t e r f e r e d  w i t h ,  o r  d i s -  

c r im ina ted  aga ins t  i n  e x e r c i s i n g  t h e i r  r i g h t s  t o  forln j o i n  o r  p a r t i c i p a t e  i n  

employee o rgan i za t i ons  of t h e i r  choosing. Noth ing i n  K.S.A. 72-5430 author izes  the 

Secre tary  t o  make a  determinat ion  t h a t  e i t h e r  p a r t y  t o  a  memorandum o f  agreement has 

v io la tedsuch agreement. A t  the  p o i n t  i n  t ime when a  v i o l a t i o n  o f  a  c o n t r a c t  occurs 

i t  i s  immater ia l  whether the c o n t r a c t  was entered i n t o  i n  good f a i t h .  Rather the  

impor tant  quest ions a re  whether the  con t rac t  was v i o l a t e d a n d  the remedy f o r  making 

the i n j u r e d  p a r t y  whole. Such a  determinat ion  o f  a  c o n t r a c t  v i o l a t i o n  might  ca r r y  

w i t h  i t  a  connota t ion  o f  bad f a i t h  ba rga in ing  b u t  such an i n d i v i d u a l  f i n d i n g  o f  bad 

f a i t h  would be unnecessary. A l l ega t i ons  of c o n t r a c t  v i o l a t i o n s  a re  p r o p e r l y  ad ju-  

d i ca ted  by d i s t r i c t  cou r t s .  The Secretary i s  w i t h o u t  a u t h o r i t y  t o  make such deter -  

minat ions .  Therefore,  based upon the above reasoning the Secre tary  f inds  t h a t  t h e  

board d i d  n o t  conlmit a  p r o h i b i t e d  p r a c t i c e  by i t s  a c t i o n  t o  change the board p o l i c y  

and t h a t  i t s  r e f u s a l  t o  pay Diane Marie Tay lor  i s  p r o p e r l y  submi t ted  t o  d i s t r i c t  c o u r t  

f o r  a  c o n t r a c t  v i o l a t i o n  determinat ion .  

Some memorandums of agreement con ta in  a  gr ievance procedure t o  be u t i l i z e d  as 

an a l t e r n a t i v e  t o  f i l i n g  c o n t r a c t  v i o l a t i o n  charges i n  d i s t r i c t  cou r t .  Such g r i e v -  

ance procedures a re  u s u a l l y  more exped i t ious  and l ess  c o s t l y  than seeking r e s o l u t i o n s  

i n  d i s t r i c t  cour t .  I n  t h e  event a  g r i e v a n t  f a i l s  t o  t i m e l y  f i l e  h i s f h e r  gr ievance 

the g r i e v a n t ' s  r i g h t  t o  subsequently f i l e  i n  d i s t r i c t  cou r t  would be decided by 

d i s t r i c t  cou r t .  Therefore,  i ssue number two ( 2 )  i s  most a p p r o p r i a t e l y  answered by 

d i s t r i c t  court .  The Secre tary  i s  w i t h o u t  j u r i s d i c t i o n  t o  r u l e  rega rd ing  complainant 's 

o b l i g a t i o n  t o  f i l e  a  gr ievance i n  t h i s  mat ter .  

I n  sum the Secre tary 's  f i nd ings  are as f o l l o w s :  

1. An i n d i v i d u a l  employee has s tand ing t o  f i l e  a  p r o h i b i t e d  p r a c t i c e  

a l l e g a t i o n  under subsect ion ( b )  (1) of K.S.A. 72-5430. 

2. Only the  c e r t i f i e d  o r  recognized p ro fess iona l  employee o r g a n i z a t i o n  has 

s tand ing t o  f i l e  a  p r o h i b i t e d  p r a c t i c e  a l l e g a t i o n  under subsect ion  ( b )  ( 5 )  o f  K.S.A. 



3 .  Respondent has no o b l i g a t i o n  t o  nego t i a te  a change i n  board p o l i c y .  

4 .  The Secre tary  i s  w i t h o u t  a u t h o r i t y  t o  r u l e  regard ing a l l eged  c o n t r a c t  

v i o l a t i o n s  when such v i o l a t i o n s  are n o t  based upon compla inant 's  choice t o  form, 

o r  p a r t i c i p a t e  i n  un ion  a c t i v i t i e s .  

5. The Secre tary  i s  w i t h o u t  a u t h o r i t y  t o  r u l e  regard ing complainant 's 

o b l i g a t i o n  t o  g r i eve  pursuant t o  the  p rov i s i ons  of the memorandum o f  agreement. 

Therefore, i t  i s  the  o rde r  of the Secre tary  t h a t  72-CAE-2-1981 be dismissed. 

I T  I S  SO ORDERED THIS 17th DAY OF August , 1981, BY THE SECRETARY OF 

HUMAN RESOURCES. 


