
STATE OF KANSAS 

BEFORE THE SECRETARY OF THC DEPARTMENT OF IIUI1AN RESOURCES 

Complainant, * 
vs. * CASE NOS: 72-CAE-6-1982 * 72-CAE-6a-1982 
U n i f i e d  School D i s t r i c t  501. t 

Topeka, Kansas * * 
Respondent. + * 

Comes now on t h i s  29th day o f  September the  above capt ioned case f o r  con- 

s i d e r a t i o n  by the  Secre tary  o f  the Department of Human Resources. The case comes 

on p e t i t i o n  o f  Nat iona l  Education Assoc ia t i on  of Topeka a l l e g i n g  v i o l a t i o n s  by .a 

USD 501 o f  K.S.A. 72-5430 ( b )  (1) and ( 5 ) .  

A P P E A R A N C E  

Appearances a re  as f o l l ows :  

W i l l i a m  G. Haynes, At torney a t  Law; Edison, Lewis, Po r te r  and Haynes; 1300 Merchants 

, Nat iona l  Bank Bu i l d i ng ,  Topeka, Kansas 66612, on beha l f  o f  respondent USD 501. 

David Schauner. At torney, Nat iona l  Educat ion Assoc ia t ion ,  715 West Tenth S t ree t ,  

Topeka, Kansas 66612, on beha l f  o f  complainant NEA-Topeka. 

The bas i c  quest ion  addressed by the  Secre tary  i n  t h i s  o rde r  i s  i n  regard  t o  

t h e  n e g o t i a b i l i t y  of e i g h t  ( 8 )  issues now i n  d i spu te .  A p r e l i m i n a r y  ma t te r  i s  t h a t  

of the  Sec re ta ry ' s  j u r i s d i c t i o n  t o  speak t o  the  above issue i n  l i g h t  of the  l a t e  

f i l i n g  of the  compla in t .  Respondent cha l lenges t h e  t ime1 iness  o f  t h e  p e t i t i o n  

based upon l i i s  b e l i e f  t h a t  the  NEA-Topeka was aware of !his p o s i t i o n  on these issues 

some e i g h t  (8)  months p r i o r  t o  the f i l i n g  o f  the  complaint .  

PROCEEDINGS BEFORE THC SECRETARY 

1 .  72-CAE-6-1982 f i l e d  by Donald A. Larsch ied on behal f  o f  MEA-Topeka on 

September 4, 1981. 

2. Charge served on respondent, Dr.  James Gray f o r  USD 501 on September 4, 

1981. Respondent g iven twenty-four (24)  hours t o  answer based upon the p rov i s i ons  

of K.A.R. 49-23-3a(c).  

3. Answer rece ived September 8, 1981 

4. The p a r t i e s  met  and agreed t o  p rov ide  video tapes and minutes of the  

nego t i a t i ons  sessions t o  the  Secre tary  t o  a s s i s t  him i n  determin ing the issue o f  



t i m e l i n e s s  o f  t h e  c o m p l a i n t .  The p a r t i e s  a l s o  agreed t o  f i l e  b r i e f s  on t h e  

t i m e l i n e s s  ques t i on  and t h e  n e g o t i a b i l i t y  of  the  e i g h t  ( 8 )  i s sues  on o r  before 

September 24, 1981. 

5. Amended comp la i n t  r ece i ved  from NEA-Topeka on September 11, 1981. 8 6. - Amended comp la i n t  f i l e d  w i t h  respondent on Septeniber 16, 1981. Respondent 

askedtnrespond t o  amended comp la i n t  by September 24, 1981. 

7. B r i e f  o f  respondent and amended answer r ece i ved  on September 23, 1981. 

8. B r i e f  o f  compla inant  r ece i ved  on September 24, 1981. 

FINDINGS OF FACT 

1 .  Tha t  USD 501 i s  t h e  a p p r o p r i a t e  employer (Board o f  Educat ion)  w i t h i n  t h e  

meaning o f  K.S.A. 72-5413(b) .  

2. That  1IEA-Topeka i s  t h e  recogn ized p r o f e s s i o n a l  eniployee o r g a n i z a t i o n  

w i t h i n  the  meaning of  K.S.A. 72-5413(e).  

3. That  t h e  e i g h t  (8)  s u b j e c t s  ove r  which t h e  d i s p u t e  e x i s t s  a re :  

1.  S tudent  Teacher Program 

2.  Assignment and Trans fer  

3. Reduc t ion  i n  S t a f f  

4 .  Promot ions 

5 .  Student  D i s c i p l i n e  

6 .  Employee's F i l e s  

7.  Academic Freedom 

8.  Phys i ca l  F a c i l i t i e s .  

4 .  That  US0 501 admi ts  i t s  r e f usa l  t o  n e g o t i a t e  t h e  above l i s t e d  e i g h t  ( 8 )  

sub jec t s .  (See answer t o  comp la i n t )  

5. That  f i n d i n g s  i n  r ega rd  t o  the  t i m e l i n e s s  of  t h e  p e t i t i o n  a re  i nco rpo ra ted  

i n t o  the  d i scuss i on / conc lus i on  s e c t i o n  of  t h i s  o rde r .  

CONCLUSIOEI - DISCUSSION 

The i n s t a n t  case r a i s e s  t h e  ques t i on  of scope of nego t i a t i ons .  A p r e l i m i n a r y  

ques t i on  t o  be addressed by t h e  Sec re ta r y  i s  t h a t  o f  h i s  j u r i s d i c t i o n  t o  r u l e  i n  t h e  

case. Respondent has argued a  j u r i s d i c t i o n  problem based upon t h e  t i m e  frame i n  

wh ich  t h e  case was f i l e d .  That  i s ,  was 72-CAE-6-1982 f i l e d  w i t h i n  the  s t a t u t e  a f  

l i m i t a t i o n s  p resc r i bed  by s t a t u t e .  The sec re ta r y  w i l l  f i r s t  address t h i s  j u r i s d i c t i o n  

ques t ion .  



Complainant, NEA-Topeka, has a l l eged  t h a t  respondent USD 501 Board o f  Educat ion 

has v i o l a t e d  K.S.A. 72-5430 ( b )  (1) and ( 5 )  by i t s ;  

" i n s i s t e n c e  t h a t  e i g h t  (8) i tems, which t h e  complaining p a r t y  a l l eges  
aremandatory sub jec t s  of barga in ing,  be removed from t h e  p resen t  con- 

e t r a c t  and t h e i r  r e f u s a l  t o  barga in  over the removal o f  these i tems 
from the c o n t r a c t " ,  and by " re fus ing  t o  nego t i a te  w i t h  t h e  teache r ' s  
exc lus i ve  ba rga in ing  rep resen ta t i ve  USD 501 has i n t e r f e r e d  and con- 
t i nues  t o  i n t e r f e r e  w i t h  the teachers '  exe rc i se  o f  r i g h t s  granted under 
K.S.A. 72-5414." 

Respondent s t a t e s  i n  i t s  answer, "USD 501 a l l eges  and s t a t e s  t h a t  i t  d i d  main- 

t a i n  from February 1, 1981, throughout nego t i a t i ons ,  t h a t  the  sub jec t s  a re  n o t  

requ i red  sub jec ts  of ba rga in ing  pursuant t o  K.S.A. 1973 Supp. 72-5413 ( 1 )  o f  the  

Pro fess iona l  Negot ia t ions  Ac t " .  

Fu r the r  respondent s ta tes  i n  i t s  answer; "USD 501 has cont inuous ly  s i nce  

February 1, 1981. main ta ined t h a t  NEA-Topeka's proposals are n o t  requ i red  sub jec t s  

o f  ba rga in ing  pursuant  t o  K.S.A. 1979 Supp. 72-5413 (1 ) .  and t h e r e f o r e  the  a l l e g a t i o n s  

conta ined w i t h i n  paragraph two of the  compla in t  i n  t h i s  case a re  un t ime ly  i n  t h a t  

i t  has n o t  been f i l e d  w i t h i n  s i x  ( 6 )  months of the  date  of t h e  a l l eged  p r o h i b i t e d  

p r a c t i c e  pursuant t o  K.S.A. 1379 Supp. 72-5430 ( a ) . "  

Pursuanr t o  t h e  p a r t i e s  agreement, the Secre tary  desiqnee has reviewed the 

minutes and v ideo tapes o f  the  nego t i a t i ons  sessions between NEA-Topeka and USD 501. 

I 
I n  p a r t i c u l a r  t h e  minutes and video tapes of the  sessions h e l d  between February 5, 

1901 and March 4 ,  1981 a re  impor tant  i n  making a  determinat ion  concerning the 

t ime l i ness  of 72-CAE-6-1982 which was f i l e d  September 4. 1981. 

K.S.A. 72-5430 ( a )  s ta tes  i n  p a r t :  

"Any cont roversy  concerning p r o h i b i t e d  p r a c t i c e s  may be submi t ted  t o  the  
Secretary.  Proceedings aga ins t  the  p a r t y  a l l eged  t o  have committed a  
p r o h i b i t e d  p r a c t i c e  s h a l l  be commenced w i t h i n  s i x  ( 6 )  months o f  the  date 
of the  a l l eged  p r a c t i c e  by se rv i ce  upon i t  by the  Secre tary  o f  a  w r i t t e n  
no t i ce ,  t oge the r  w i t h  a  copy o f  the  charges." 

I n  o rde r  f o r  the a l l e g a t i o n s  t o  be t i m e l y  f i l e d ,  the a l l eged  v i o l a t i o n s  must have 

occurred on o r  a f t e r  March 4, 1381. The designee's review revea l s  t h a t  USD 501's 

ch ie f  spokesperson d i d ,  indeed, in form NEA-Topeka t h a t  t h e  e i g h t  ( 8 )  sub jec t s  i n  

quest ion  were i n  h i s  op in ion,  " i tems which are n o t  spec i f i ed  as mandatory sub jec ts  o f  

barga in ing w i t h i n  K.S.A. 72-5413". (See minutes o f  nego t i a t i ons  sessions, page n ine ( 9 )  

of February 5, 1981) Respondent a l s o  no t i ced  NEA-Topeka rega rd ing  i t s  pe rcep t i on  on 

n e g o t i a b i l i t y  i n  i t s  l e t t e r  dated January 30, 1981. Mr. Haynes s ta tes  i n  t h a t  l e t t e r :  

" I tems which are n o t  s p e c i f i e d  as mandatory sub jec t s  of ba rqa in ing  w i t h i n  K.S.A. 72-5413, 

as amended, a re  n o t  i nc luded" .  

I n  t u rn ,  the ch ie f  spokesperson f o r  NEA-Topeka s ta ted ,  a t  the February 5 ,  1981 

nego t i a t i ons  session: " A l l  the issues we have proposed a re  e i t h e r  n landator i l y  nego t i ab le  



o r  pe rm iss i ve l y  nego t i ab le " .  (See page ten  (10)  of minutes) I t  appears, then, t h a t  

a d i spu te  ex i s ted ,  a t  t h a t  t ime, concerning t h e  n e g o t i a b i l i t y  o f  severa l  sub jec ts .  

Mr. Haynes s ta tes  d u r i n g  the February 5, 1981 session, " i f  you had the. ( t h e  sub jec ts  

quest ion)  t he re  would be a  ques t i on  as t o  whether the board  w i l l  view those as @ .  ems they agree t o  nego t i a te .  U n t i l  we come t o  those i tems, I cannot g i v e  you a  

response". M r .  Haynes f u r t h e r  s ta tes ,  ' W i t h  re ference t o  those i tems t h a t  may 

u l t i m a t e l y  be considered by  t h e  board  t o  tle n o t  i nc luded  i n  t h e  mandatory enumeration 

i n  the s t a t u t e  - - -  and I do n o t  see how the re  cou ld  be much ques t i on  about i t ;  they 

a re  p r e t t y  c l e a r  i n  the  s t a t u t e ,  when we reach those i tems,  and i f  the assoc ia t i on  

chooses t o  pursue them i t  may be t h a t  the  board w i l l  no t  respond t o  them because of 

the  fear  of i t  they respond i t  might  be determined t h a t  they  have waived the quest ion  

of whether they are mandatory sub jec t s  t o  bargain.  I would l i k e  t o  emphasize a t  t h i s  

t ime the f a c t  t h a t  they  have n o t  been inc luded as proposals by  the  board, cannot be 

viewed as an i n d i c a t i o n  of the  board 's  p o s i t i o n " .  

Minutes and video tapes o f  the  nego t i a t i ons  sessions had p r i o r  t o  March 4, 1981 

subs tan t i a ted  r e s p o j ~ d e n t ' s  p o s i t i o n  t h a t  the d i s t r i c t  viewed many sub jec ts  as o the r  

than mandator i l y  negot iab le .  Dur ing  the February 28, 1981 nego t i a t i ons  session 

Mr. Kuhns re fe rs  t o  the  NEA-Topeka proposal  on academic freedom. Page th ree  ( 3 )  o f  
I 

the  minutes s ta tes  Mr. Haynes' response as: "We have no t  l e t  you know our  p o s i t i o n  

on any of these i tems. We a re  j u s t  going through them and a l l o w i n g  you t o  discuss 

them and e x p l a i n  you r  proposa ls .  There i s  no quest ion  about t h i s  proposal ,  i t  i s  

i n  the  agreement". I n  response t o  Mr. Kuhns' quest ion  concerning the boa rd ' s  p o s i t i o n  

on t h i s  (academic freedom) proposa l ,  Mr. Haynes s ta tes :  "we do n o t  have a  p o s i t i o n  

on i t  y e t " .  Mr. Kuhns asks when the board w i l l  have a  p o s i t i o n  and M r .  Haynes responds, 

" C a n ' t  t e l l  you". Mr. Haynes f u r t h e r  s ta tes :  "You may have t o  assume t h a t  t h e  board 

does no t  des i re  t o  i n c l u d e  any of you r  proposals t h a t  you have proposed a t  t h i s  t ime 

u n t i l  i t  responds t o  i t " .  

NEA-Topeka exp la ined i t s  proposals on Student Teacher Programs, Assignment 

and Transfer ,  Reduction i n  S t a f f  and Promotion du r i ng  the February 28, 1981 session. 

To each of these proposals Mr. Haynes r e p l i e d  t h a t  he had no quest ions .  

Dur ing the March 2, 1981 nego t i a t i ons  session NEA-Topeka proposed an a r t i c l e  

on Employee's F i l e s .  M r .  Haynes' response t o  t h a t  proposal  was t h a t  he had no quest ions 

because such sub jec t  was n o t  l i s t e d  as a  mandator i l y  nego t i ab le  sub jec t .  M r .  Hayves 

then proceeded t o  e x p l a i n  t h a t  i n  h i s  op in ion  many of the  a r t i c l e s  contained i n  pas t  

agreements were made o the r  than manda to r i l y  nego t i ab le  by a c t i o n  of the l e g i s l a t u r e .  

He s ta tes ,  "Much as a  r e s u l t  of the a s s o c i a t i o n ' s  e f f o r t s  so what may be requ i red  

now may be much l ess  than when the re  was no s p e c i f i c  d i r e c t i o n  i n  t h e  s t a t u t u e .  I 

d o n ' t  know what the boa rd ' s  a t t i t u d e  w i l l  be". M r .  Kuhns then  moved on t o  the NEA-Topeka's 



proposal  t ha t  Student D i s c i p l i n e  be main ta ined i n  a  successor agreement. Mr. Haynes 

s ta tes ,  " I  d o n ' t  have any comment". 

The Secretary designee f i n d s  no d iscuss ion of the  proposal  on Phys ica l  

c i l i t i e s  p r i o r  t o  the  March 4, 1981 meet ing.  

(gr - The minutes and video tapes o f  the  nego t i a t i ons  sessions c l e a r l y  subs tan t i a te  

Mr. Haynes' argument concerning the Board of Educat ion 's  p o s i t i o n  on n e g o t i a b i l i t y  

of the  e i g h t  (8)  issues. However, the records a l s o  c l e a r l y  r e f l e c t  t h a t  the  Board 

of Education had no p o s i t i o n  o r  had n o t  determined whether t hey  would n e g o t i a t e  t h e  

issues.  M r .  Haynes' statements lead one t o  b e l i e v e  t h a t  w h i l e  he considers the  i tems 

t o  be permissive,  there  i s  a  p o s s i b i l i t y  t h a t  the  Board of Educat ion may choose t o  

nego t i a te .  Further,  t h a t  such a  de te rm ina t i on  t o  nego t i a te  or n o t  t o  nego t i a te  

hinges on the content  o f  the  NEA-Topeka proposals.  His p o s i t i o n  of "no p o s i t i o n "  i s  

exp la ined as a  fear t h a t  the  Board of Educat ion might  waive f u t u r e  r i g h t s  t o  c l f i im  

some issue t o  be pe rm iss i ve l y  nego t i ab le .  

K.S.A. 72-5430 ( b )  (1)  prov ides:  

" I n t e r f e r e  w i th ,  r e s t r a i n  o r  coerce pro fess iona l  employees i n  the  
exe rc i se  o f  r i g h t s  granted i n  K . S . A .  72-5414". 

K.S.A. 72-5414 then g ives  the r i g h t  t o  pro fess iona l  em~lloyees t o  form, j o i n ,  

, o r  a s s i s t  p ro fess iona l  emnloyee o rgan i za t i ons  and t o  p a r t i c i p a t e  i n  p ro fess iona l  

nego t i a t i ons  w i t h  Boards o f  Education. 

K.S.A. 72-5430 ( b )  (5 )  s t a t e s :  

"refuse t o  nego t i a te  i n  good f a i t h  w i t h  rep resen ta t i ves  o f  recognized 
pro fess iona l  employees' o rgan i za t i ons  as requ i red  i n  K.S.A. 72-5423 and 
amendments t he re to " .  

The above c i t e d  s t a t u t e s  r e f e r  t o  a  t o  nego t i a te  i n  good f a i t h .  

L e t  us assume f o r  a  moment t h a t  EIEA-Topeka had f i l e d  t h i s  a l l e g a t i o n  immediately a f t e r  

the  February meeting. Respondent then cou ld  have l e g i t i n l a t e l y  argued t h a t  he had 

no t  refused t o  barga in  thus no bad f a i t h  re fusa l  had occurred. Respondent cou ld  have 

argued t h a t  a mere d i f fe rence o f  op in ion  occurred and requested the Secre tary  t o  

d ismiss  the  compla in t .  The bas i s  f o r  the  complaint  of t h i s  type, then, must be the 

dction of re fusa l  and t ime l i ness  o f  the  compla in t  must be c a l c u l a t e d  from the date  o f  

t h a t  ac t i on .  The Secre tary  designee f i nds  no re fusa l  by respondent,, t o  nego t i a te  

p r i o r  t o  the March 4, 1981 n e g o t i a t i n g  sess ion.  q u i t e  t h e  con t ra ry ,  respondent has 

l e d  complainant t o  b e l i e v e  t h a t  the Board o f  Educat ion might  choose t o  nego t i a te .  

Respondent has repeated ly  s t a t e d  h i s  op in ion  t h a t  the  e i g h t  ( 8 )  sub jec t s  are o t h e r  

than mandator i l y  nego t i ab le  b u t  has not refused t o  negot ia te .  Complainant has agreed 

t h a t  some of the issues he permiss ive  h u t  has requested t o  n e g o t i a t e  such 

Permissive sub jec ts .  Respondent has taken a  " w a i t  and see" a t t i t u d e .  

- 5 -  

a!! 



, . 

The Secre tary  designee f i nds  no th ing  i n  the  p r o h i b i t e d  p r a c t i c e  sec t i on  of the  Pro- 

fess iona l  Negot ia t ions  A c t  t o  i n d i c a t e  t h a t  a  disagreement over  n e g o t i a b i l i t y  cou ld  

c o n s t i t u t e  bad f a i t h  barga in ing.  An employer might ,  and o f t e n  does, choose t o  l a b e l  

permiss ive  and then chooses t o  nego t i a te  such sub jec t .  C e r t a i n l y  t he re  comes 

imewhen an employer's " w a i t  and see" a t t i t u d e  becomes a  s t a l l i n g  t a c t i c  thus showing 

bad f a i t h .  I n  the i n s t a n t  case, however, respondent 's a t t i t u d e ,  a t  l e a s t  up u n t i l  the  

March 4, 1981 meeting, was reasonable inasmuch as complainant was e x p l a i n i n g  i t s  

proposa ls .  Had respondent p laced complainant on n o t i c e  t h a t  n o t  o n l y  d i d  he cons ider  

such proposa ls  permiss ive  b u t  t h a t  he a l s o  d i d  i n t e n d  t o  nego t i a te  such proposals,  

t h e  a c t  of a l l eged  bad f a i t h  would have occurred a t  t h a t  t ime. I f  then any o f  the  

issues had l a t e r  been found t o  be mandator i l y  negot iab le ,  coinplainants charges cou ld  

be upheld. I n  t h i s  case, however, s i nce  respondent took no p o s i t i o n ,  p r i o r  t o  

March 4, 1981 t o  nego t i a te  o r  n o t  t o  negot ia te ,  no good or bad f a i t h  a c t i o n  o f  re fusa l  

have taken place. Cont ras t  the  respondent 's a t t i t u d e  concern ing t h e  board 's  p o s i t i o n  

p r e v i o u s l y  s t a t e d  w i t h  the  f o l l o w i n g  statements taken from t h e  May 2, 1981 n e g o t i a t i n g  

sess ion.  

Les Kuhns: An a r t i c l e  t h a t  we would l i k e  t o  cont inue i n  any f u t u r e  agreement as i t  
i s  now i n  t h e  c u r r e n t  agreement and an a r t i c l e  which the board p resen t l y  
has no p o s i t i o n  on. I s  t h a t  c o r r e c t ?  

1 B i l l  Haynes: No, we d o n ' t  t h i n k  i t ' s  a  mandatory sub jec t  o f  ba rga in ing  and the re fo re  
anyth ing t h a t  was n o t  i nc luded  i n  our counter t h a t  was covered i n  our 
c u r r e n t  agreement - l e t  me see i f  I phrased t h a t  r i g h t  - anyth ing 
i nc luded  i n  the  c u r r e n t  agreement t h a t  we d i d  n o t  counter  on, our op in ion  
i s  t h a t  i t  i s  n o t  a  mandatory sub jec t  o f  ba rga in ing  and the re fo re  we ' re  
n o t  prepared t o  nego t i a te .  

Les Kuhns: O.K.. so your  p o s i t i o n  i s  t h a t  you would d e l e t e  i t  from any successor 
agreement? 

B i l l  Haynes: We w o u l d n ' t  i n c l u d e  something i n  the  agreement t h a t  we weren ' t  w i l l i n g  
t o  nego t i a te .  

(Les goes on t o  i n d i c a t e  i t  i s  a  p r i o r i t y )  

Les Kuhns: So, why i s  i t  t h a t  t h e  board does n o t  w ish  t o  ba rga in  t h i s  i tem? 

B i l l  Haynes: Eecause i t  i s  n o t  a  mandatory sub jec t  of ba rga in ing .  

Les Kuhn: Why does the board no t  wish t o  nego t i a te  any th ing  which i s  n o t  a  
mandatory s u b j e c t  o f  barga in ing? 

B i l l  Haynes: Because the re  i s  enough covered i n  the  s t a t u t e  t h a t ' s  mandatory and must 
be nego t i a ted  and we should spend t ime a t  the  t a b l e  d iscuss ing those 
i tems which a re  mandatory r a t h e r  than thore i tems which a re  n o t .  

These statements, u n l i k e  prev ious s ta tements ,c lear ly  i n d i c a t e  t h e  board 's  p o s i t i o n .  That 

i s ,  t h a t  the sub jec ts  a re  n o t  manda to r i l y  nego t i ab le  and, t h e r e f o r e ,  t h e  board chose 

n o t  t o  nego t i a te  

Therefore, if the a l l e g a t i o n s  i n  the  complaint  are t r u e ,  the  a c t  o f  r e fusa l  t o  

n e g o t i a t e  must have taken p lace  on o r  a f t e r  March 4, 1981. There fore ,  t h e  compla in t  

nlust be considered t i m e l y  by the  Secre tary  designee and f u r t h e r  proceedings a re  i n  order .  



, . Respondent a d ~ n i t s  i t s  re fusa l  t o n e g o t i a t e  and s ta tes  t h a t  t h e  e i g h t  ( 8 )  

sub jec ts  are pe rn l i ss i ve l y  nego t i ab le  thus no t  requ i red  sub jec t s  o f  ba rga in ing .  

This case i s  unique i n  a t  l e a s t  two ( 2 )  respects .  It i s  unique i n  t h a t  i t  i s  the  

f i r s t  case t o  r a i s e  the  quest ion  o f  n e g o t i a b i l i t y  under the  1930 amendments which 

i r e c t  the  Secre tary  of Human Resources t o  reso l ve  such quest ions .  Secondly, the  

dse i s  unique because o f  the  t ime frame i n  which i t  and r e l a t e d  cases were f i l e d .  6 
Complainant o r i g i n a l l y  r a i s e d  the quest ion  on n e g o t i a b i l i t y  o f  these e i g h t  ( 8 )  

issues i n  72-CAE-1-1982 f i l e d  w i t h  the  Secre tary  on Ju l y  10, 1981. I n  l i c h t  o f  

the  s t a t u t o r y  impasse date  o f  June 1 i n  the  school  year  the  s t a t u t e  noh necess i ta tes  

a  much e a r l i e r  f i l i n g  o f  such quest ions by an assoc ia t i on  o r  employer if such 

assoc ia t i on  o r  employer des i res  t o  r e q u i r e  nego t i a t i ons  on any sub jec t  i n  ques- 

t i o n .  

There a re  two ( 2 )  approaches i n  which var ious  j u r i s d i c t i o n s  have at tempted 

t o  r u l e  on the scope o f  nego t i a t i ons .  That i s ,  some take a  broad sub jec t  ma t te r  

approach w h i l e  o t h e r s  a t tempt  t o  s t r i c t l y  analyze each proposal  made by  t h e  p a r t i e s .  

Those who embrace t h e  s t r i c t  language o f  a  proposal  approach have found themselves 

placed i n  a  never ending process o f  ana lyz ing proposals c o n t a i n i n g  i n s i g n i f i c a n t  

changes from c o n t r a c t  pe r i od  t o  c o n t r a c t  pe r i od .  A t  some p o i n t ,  then, the  j u r i s -  

d i c t i o r l  noru la l ly  f i nds  some proposal  which they feel  meets t h e  l e t t e r  o f  the  law. 

1 An example o f  such an approach i s  the  case i n  which an en~p loyer  a l l eged  a  pro- 

posal on t a k i n g  l i e  de tec to r  t e s t s  t o  be a  permiss ive  sub jec t .  The union had 

proposed language t o  exempt a l l  employees fronl t a k i n g  l i e  d e t e c t o r  t e s t s  f o r  any 

reason. llanagenient argued t h a t  s t a t u t e s  requ i red  c e r t a i n  p o l i c e  employees t o  

take l i e  d e t e c t o r  t e s t s  under c e r t a i n  c i rcumstances. The P u b l i c  Employee Rela t ions  

Commission h e l d  such a proposal  t o  be i l l e g a l  thus n o t  sub jec t  t o  requ i red  ba r -  

ga in ing.  I n  f o l l o w i n g  c o n t r a c t  years the  union proposed language l ess  r e s t r i c t i v e  

u n t i l  such t ime as the  Convnission be l i eved  t h e  proposal  t o  f a l l  w i t h i n  s t a t u t o r y  

c o n s t r a i n t s .  The proposal  then became the un ion ' s  p o s i t i o n  and an a r b i t r a t o r  l a t e r  

adopted the p o s i t i o n  as h i s  award due i n  l a r g e  p a r t  t o  the f i n d i n g  by t h e  Con~rnission. 

Had t h e  Commission s imply  found t h e  sub jec t  of " t a k i n g  l i e  d e t e c t o r  t e s t s "  t o  be 

mandator i l y  nego t i ab le ,  t h e  employer cou ld  have argued s t a t u t o r y  c o n s t r a i n t s  t o  

the  a r b i t r a t o r  who cou ld  have r u l e d  on the proposals be fo re  him. 

R Kansas case o f  a s i m i l a r  na tu re  was t h e  case i n  which t h e  c o u r t  was asked t o  

r u l e  on the n e g o t i a b i l i t y  o f  b i n d i n g  a r b i t r a t i o n  o f  gr ievances. The c o u r t  r u l e d  

b i n d i n g  a r b i t r a t i o n  o f  gr ievances t o  be o the r  than manda to r i l y  nego t i ab le .  Thus, 

the  d i spu te  over  b i n d i n g  a r b i t r a t i o n  o f  grievances was " a r b i t r a t e d "  by the  cou r t .  



Had the " sub jec t  mat ter "  approach been taken,the c o u r t  cou ld  have r u l e d  the sub jec t  

o f  "gr ievance procedure" t o  be r a n d a t o r i l y  nego t i ab le  and t h e  p a r t i e s  would have 

been a t  impasse over the p o s i t i o n s  of a r b i t r a t i o n  of gr ievances. Each p a r t y  cou ld  

a ien  have s ta ted  t h e i r  case t o  the f a c t - f i n d e r  and t:,e f a c t - f i n d e r  cou ld  have made 

h i s / h e r  recommendation f o r  r e s o l v i n g t h e  impasse. 

There are,  o f  course, i nhe ren t  problems w i t h  r u l i n g  on n e g o t i a b i l i t y  u t i l i z i n g  

the  sub jec t  approach. One example i s  t h a t  of m i s l a b e l i n g  sub jec t s .  Inexper ienced 

p a r t i e s  i n  c o l l e c t i v e  ba rga in ing  o f t en  make such mistakes. Respondent i n  t h i s  case 

has s t a t e d  m i s l a b e l i n g  has occurred, i n  p a r t ,  w i t h  a t  l e a s t  two ( 2 )  PIER-Topeka 

proposa ls .  A d d i t i o n a l l y ,  the  sub jec t  approach causes more p r o h i b i t e d  p r a c t i c e  cases 

t o  be f i l e d  by employers a l l e g i n g  t h a t  the  union has fo rced  impasse over perr i i iss ive 

o r  i l l e g a l  sub jec t  ma t te rs .  That  i s ,  the  union has inc luded permissive o r  i l l e g a l  

language w i t h i n  a  proposal  on a  mandatory sub jec t .  It shou ld  be obvious, however, 

t h a t  t l i i s  approach forces the p a r t i e s  t o  bargain,  thus many more of the  d isputes  a re  

worked o u t  by the  p a r t i e s  a t  the t a b l e  than i f  one p a r t y  s imply  re fused a t  the  out -  

s e t  t o  ba rga in  a  c e r t a i n  sub jec t .  I t  c e r t a i n l y  appears t o  t h e  Secre tary  t h a t  the  

l e g i s l a t u r e  contemplated the ba rga in ing  process between the p a r t i e s  t o  be t h e  most 

reasonable procedure f o r  problem s o l v i n g .  Therefore,  the  Secre tary  in tends t o  
v 

approach n e g o t i a b i l i t y  quest ions from a  sub jec t  approach and admonishes the p a r t i e s  

i n  a l l  nego t i a t i ons  t o  c a r e f u l l y  cons ider  the  l a b e l i n g  o f  nego t i ab le  proposa ls .  The 

Secre tary  recognizes, however, t h a t  the  p a r t i e s  i n  t h i s  case have no t  p rev ious l y  

been appr ised o f  t h i s  approach, t he re fo re  a  c l ose r  l ook  a t  proposed language w i l l  

be taken. 

ASSIGNMENT AND TRANSFER 

Respondent s ta tes  i n  h i s  b r i e f :  "The a s s o c i a t i o n ' s  proposal  on 'assignment 

and t r a n s f e r '  inc luded a  proposed l i s t  o f  e x t r a  d u t i e s  t o  be recognized f o r  ' e x t r a  

pay'  and the Board has recognized a l l  pay and s a l a r y  mat ters  t o  be nego t i ab le " .  

NEA-Topeka argues t h a t  assignment and t r i l n s f r r  f a l l  under t h e  heading o f  app ra i sa l  

p rocedur :~  and hours and amounts o f  work. The Secretary,  however, f i n d s  noth ing 

i n  NEA-Topeka's proposal  r e l a t i n g  t o  hours o r  amounts o f  work. Nor can the 

Secre tary  equate any p o r t i o n  o f  the  NEA-Topeka proposal  t o  app ra i sa l  procedures.  

Q u i t e  the  cont rary ,  the  proposal  speaks t o  assignnients and t r a n s f e r s  made on a  bas i s  

of s e n i o r i t y  and c e r t i f i c a t i o n .  

I t  has long been an accepted p r i n c i p l e  o f  laborlmanagement r e l a t i o n s  t h a t  

managenlent must r e t a i n  i t s  r i g h t s  t o  manage. One of those management r i g h t s  i s  t o  

ass ign employees t o  a  work s t a t i o n .  Transfers  are, t o  say t h e  l e a s t ,  c l o s e l y  

t i e d  t o  the  a b i l i t y  t o  assign. Most l a b o r  con t rac t s  do p rnv ide  a  procedure f o r  

employee t o  seek a  t r a n s f e r .  I t  i s  d i f f i c u l t  t o  imagine a  soph i s t i ca ted  l abo r /  
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management r e l a t i o n s h i p  which d i d  no t  make such a  p rov i s i on .  The choice,  however, 

t o  i n c l u d e  such a  p r o v i s i o n  w i t h i n  the l a b o r  agreement, under t h e  p r o v i s i o n s  o f  the  

Pro fess iona l  Nego t i a t i ons  Act ,  r e s t s  w i t h  the  employer and i s ,  t he re fo re ,  l abe led  a 

e rm iss i ve l y  nego t i ab le  sub jec t .  

hi subjec ts  o f  assignment and t r a n s f e r  are found by t h e  Secre tary  t o  be o the r  

than manda to r i l y  nego t i ab le .  Those e x t r a  du t i es  t o  he recognized f o r  e x t r a  pay 

should a p p r o p r i a t e l y  be negot ia ted under the heading of s a l a r i e s  and wages. 

The Secre tary  f i nds  no v i o l a t i o n  o f  the  p r o h i b i t i v e  p r a c t i c e  s e c t i o n  o f  the  

a c t  by respondent 's  re fusa l  t o  ba rga in  arsignnlent and t r a n s f e r .  

STUDENT DISCIPLINJ 

This sub jec t  " t i t l e "  i s  mis lead ing regard ing the con ten t  o f  t h e  NEA-Topeka 

proposa l .  Paragraph one o f  t h e  proposal  mandates t h e  board t o  e s t a b l i s h  r u l e s  

and r e g u l a t i o n s .  The second paragraph prov ides t h a t  ba rga in ing  u n i t  members w i l l  

adhere t o  such r u l e s  and regu la t i ons .  Paragraph th ree  i s  n o t  c l e a r  i n  i t s  i n t e n t .  

The Secre tary  assumes paragraph th ree  a l l ows  gr ievances o f  a  d i s c i p l i n a r y  a c t i o n  

aga ins t  a  teacher because such teacher had f a i l e d  t o  c a r r y  o u t  the  s tudent  

d i s c i p l i n a r y  r u l e  and r e g u l a t i o n ,  

Managementhas a  r i g h t ,  n o t  sub jec t  t o  nego t i a t i on ,  t o  e s t a b l i s h  r u l e s  and 

6 
regu la t i ons .  U n i t  members have the o b l i g a t i o n ,  sub jec t  t o  con t rac tua l  p rov i s i ons ,  

t o  c a r r y  ou t  board p o l i c y .  D i s c i p l i n a r y  ac t i ons  taken aga ins t  teachers f o r  f a i l u r e  

t o  f o l l ow  board p o l i c y  a r e  g r i evab le  pursuant t o  the p r o v i s i o n s  o f  the  gr ievance 

procedure and any con t rac tua l  p r o v i s i o n  concerning the manda to r i l y  r regot iab le  

s u b j e c t  o f  d i s c i p l i n a r y  procedures. 

The Secre tary  f i nds  paragraph one and two of the proposal  t o  f a l l  w i t h i n  manage 

ment 's r i g h t s  and paragrgph th ree  t o  be unc lear  t o  the  e x t e n t  t h a t  he i s  unable t o  

p r o p e r l y  r u l e  on i t s  placement under o t h e r  t o p i c s .  

Respondent has no t  v i o l a t e d  t h e  p rov i s i ons  of K.S.A. 72-5430 ( b i ,  ( 11  and ( 5 )  

by i t s a c t  of r e f u s a l  t o  nego t i a te  the  permiss ive  sub jec t  of s tudent  d i s c i p l i n e .  

ACADEMIC FRLEDOM 

The proposal  p u t  f o r t h  by NEA-Topeka concerning academic freedom ( A r t i c l e  XI11 

j o i n t  e x h i b i t s )  i s  so vague and seemingly w i t h o u t  substance t h a t  the  Secre tary  i s  

unable t o  determine which, i f  any, s e c t i o n  o f  t h e  proposal  f i t s  w i t h i n  t h e  scope 

of any sub jec t s  l i s t e d  w i t h i n  K.S.A. 72-5413 ( 1 )  as n ~ a n d a t o r i l y  negot iab le .  

Language such as i s  proposed i s  o f  t h e  type normal ly  discouraged from use i n  a  l a b o r  

c o n t r a c t  s i nce  such vague lanquage can o n l y  l e a d  t o  d isputed i n t e r p r e t a t i o n  and 

a r b i t r a t i o n s .  The Secre tary  does n o t  mean t o  imp ly  t h a t  "academic freedom" i s  no t  

impor tant  t o  teachers o r  school boards. Nor does he imp ly  t h a t  reasonable and 
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concise language r e l a t i n g  t o  such *freedomsu cou ld  no t  p r o p e r l y  be nego t i a ted  under 

the  s p e c i f i c  sub jec t  headings such as gr ievance procedure, d i s c i p l i n a r y  procedures, 

te rminat ion ,  non-renewal o f  con t rac t s ,  p robat ionary  per iod ,  a r  p ro fess iona l  employee 

p p r a i s a l  procedures. The Secre tary  f i nds  no th ing  w i t h i n  K.S.A. 72-5413 ( 1 )  t o  

d b s t a n t i a t e  a  f i n d i n g  t h a t  the  broad heading of a  sub jec t  "academic freedom" i s  al 
a  mandatory sub jec t  o f  barga in ing.  

Therefore,  the  Secre tary  must r u l e  t h a t  the  " sub jec t "  o f  "academic freedom'' i s  

o the r  than manda to r i l y  nego t i ab le  and t h a t  respondent i s  w i t h i n  i t s  r i g h t s  t o  re fuse  

t o  nego t i a te  the sub jec t .  

PROMOTIOEIS 

NEA-Topeka argues t h a t  i t s  proposal  on promot ions r e l a t e s  t o  s a l a r i e s  and 

wages, thus i t  should be considered a  manda to r i l y  nego t i ab le  sub jec t .  The proposal  

def ines promot ion as a  change t o  an a d m i n i s t r a t i v e  o r  supe rv i so ry  p o s i t i o n .  The 

Secre tary  recognizes t h a t  a  promot ion t o  an a d m i n i s t r a t i v e  p o s i t i o n  would undoubtedly 

l ead  t o  the person so promoted earn ing a  l a r g e r  sa la ry .  The amount o f  the  a d m i n i s t r a t o r ' s  

s a l a r y  would n o t  be sub jec t  t o  nego t i a t i ons  s i nce  the person promoted would be 

exempt from the ba rga in ing  u n i t .  The dec i s i on  t o  make the promot ion would f a l l  w i t h -  

i n  management's r i g h t s .  The dec i s i on  t o  accept the  promot ion would f a l l  t o  the  

1 i n d i v i d u a l  teacher o f fe red t h e  p o s i t i o n .  

The Secre tary  i s  unaware o f  the  d e f i n i t i o n  of supe rv i so ry  p o s i t i o n  as u t i l i z e d  

by the  NEA-Topeka proposa l .  However, i f  such language contemplates a  p o s i t i o n  o t h e r  

than an a d m i n i s t r a t i v e  p o s i t i o n ,  the  dec i s i on  t o  make such a  promot ion would a l s o  

be r e t a i n e d  by management. Any a d d i t i o n a l  d u t i e s  i ncu r red  by  a  barga in ing u n i t  member 

so promoted would be sub jec t  t o  the  same p rov i s i ons  as the  e x t r a  d u t y l e x t r a  pay 

argunient used i n  t h e  d iscuss ion of the  n e g o t i a b i l i t y  o f  "assignment and t r a n s f e r " .  

The Secretary f inds  no th ing  o f  the  e x t r a  d u t y l e x t r a  pay na tu re  i n  the  NEA-Topeka 

proposal  on promot ion. Rather, the  proposal  speaks t o  the  " p o s t i n g '  o r  n o t i f i c a t i o n  

of vacancies. Cer ta in ly ,  one would expect an employer t o  i n f o r m  h i s  employees of 

prolnot ional  oppo r tun i t i es ;  however, K.S.A. 72-54>3(1) makes no such requirement of 

an employer. 

The sub jec t  o f  promot ions i s  found by the  Secre tary  t o  be o the r  than a  manda to r i l y  

nego t i ab le  sub jec t .  Respondent's r e f u s a l  t o  nego t i a te  promot ions does no t  con- 

s t i t u t e  a  v i o l a t i o n  o f  K.S.R. 72-5430 (b)  (1) o r  ( 5 ) .  

STUDENT TEACHER PROGRAM 

This sub jec t  " t i t l e "  i s  a t  bes t  mis lead ing when one considers the  content  o f  

the NEA-Topeka proposa l .  The proposal  (See A r t i c l e  XI11 j o i n t  e x h i b i t )  speaks s o l e l y  
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t o  the requirement o f  a  teacher t o  work w i t h  a  s tudent  teacher .  There i s  no mention 

o f  the d e c i s i o n  t o  e s t a b l i s h  o r  ma in ta in  such a  program . The Secre tary  be l i eves  the 

dec i s i on  t o  en te r  i n t o  a  s tudent  teacher progranl and a l l  working cond i t i ons  o f  t h e  

.udent teacher t o  f a l l  w i t h i n  the  scope of management's r i g h t s .  Recognizing, q .  owever, t h a t  a  teacher i s  employed f o r  the  purpose of educat ing  s tudents  o f  the  

d i s t r i c t ,  i t  seems reasonable t o  assume t h a t  the a d d i t i o n a l  r e s p o n s i b i l i t y  o f  

i n s t r u c t i n g  and, perhaps, eva lua t i ng  s tudent  teachers c rea tes  a d d i t i o n a l  work f o r  the 

teacher .  The Secre tary  be l i eves  t h a t  the l e g i s l a t u r e  in tended f o r  school  boards t o  

nego t i a te  ; d u t i e s w h i ; c h  impacts upon the hours and amounts of work r e q u i r e d  o f  

t h e  teacher .  

The Secre tary  must r u l e  the  sub jec t  ma t te r  conta ined i n  t h e  proposal  i s  man- 

d a t o r i l y  neog t i ab le  under the  headings o f  hours and amounts o f  work o r ,  perhaps, non- 

teaching du ty  assignments which the d i s t r i c t  has proposed t o  nego t i a te .  The general  

sub jec t  of Student Teacher Program i s  a  sub jec t  n o t  contemplated by t h e  l e g i s l a t u r e  

t o  be manda to r i l y  nego t i ab le .  The d i s t r i c t ,  by i t s  re fusa l  t o  nego t i a te  the  i n -  

c luded sub jec t  ma t te r  i n  the  NEA-Topeka proposal ,  has re fused t o  nego t i a te  i n  good 

f a i t h  w i t h  teacher< rep resen ta t i ves .  

REDUCTION III STAFF 

I 
I t  appears t h a t  t h e  EIEA-Topeka proposal on Reduction i n  Staf f  cons i s t s  of 

b a s i c a l l y  t h ree  ( 3 )  areas o f  concern: How s t a f f  i s  t o  be reduced i n  the  event o f  a  

l a y  o f f  -- A  p l a n  f o r  a f f i r m a t i v e  r e t e n t i o n  du r i ng  l a y  o f f  -- A  p l a n  f o r  the  reemploy- 

ment of teachers who have been l a i d  o f f  because o f  a  reduc t i on  i n  s ta f f .  Respondent 

argues t h a t  o n l y  the  p r o v i s i o n  r e l a t i n g  t o  recnlployment i s  n landa to r i l y  nego t i ab le .  

Complainant argues t h a t  res igna t i on ,  te rminat ion ,  non renewal, and reemployment 

f a l l  w i t h i n  t h e  general  heading o f  r educ t i on  i n  s t a f f .  The Secre tary  i s  i n c l i n e d  

t o  agree w i t h  complainant t h a t  the  l e g i s l a t u r e  attempted t o  d e f i n e  a l l  cond i t i ons  

under which employees j o b  s ta tus  might  be e f f ec ted .  

A r educ t i on  i n  s t a f f  o r  the dec i s i on  t o  reduce s t a f f  i s  r e t a i n e d  by management, 

thus o l l l y  pe rm iss i ve l y  nego t i ab le  a t  bes t .  Procedures f o r  t e rm ina t i ons  o r  non renewals 

i n  the event o f  a  reduc t i on  of s ta f f ,  a re  manda to r i l y  nego t i ab le  under the  headings 

of t e rm ina t i on  o r  non renewal.  R e d u c t i o n  i n  s t a f f  o r  l a y  off, i f  you w i l l ,  must be 

accomplished through te rm ina t i ons  o r  non renewals thus the s u b j e c t  ma t te r  contained i n  

paragraph one of the  NEA-Topeka proposal  i s  manda to r i l y  nego t i ab le .  

The p r o v i s i o n  f o r  a f f i r m a t i v e  r e t e n t i o n  may f a l l  w i t h i n  the  scope of i l l e g a l  

sub jec t s  depending upon f e d e r a l  and s t a t e  p lans f o r  a f f i r m a t i v e  a c t i o n .  



Respondent agrees t h a t  c e r t a i n  sub jec t  ma t te r  conta ined w i t h i n  t h i s  proposal  

f a l l s  w i t h i n  the mandator i l y  nego t i ab le  sub jec t  o f  reemployment. A d d i t i o n a l l y ,  

respondent has counter  proposed i n  t h i s  area 

0 
The Secre tary  f i n d s  paragraph one of compla inant 's  proposa l  t o  f a l l  w i t h i n  

andatory  sub jec ts  spec i f i ed  a t  K.S.A. 72-5413 ( I )  and f i n d s  respondent t o  have v i o l a t e d  

the p rov i s i ons  o f  K.S.A. 72-5430 ( b )  (1)  and ( 5 )  bv i t s  r e f u s a i  t o  nego t i a te  the 

sub jec t  mat ter .  

PHYSICAL FACILITIES 

This proposal  r e l a t e s  t o  unsafe cor rd i t ions  of the  f a c i l i t i e s  i n  which u n i t  

members work. The proposal  a l s o  seeks a secure area f o r  el~iployeez'  va luab les  t o  be 

s tored.  

Unsafe cond i t i ons  i n  the employer 's f a c i l i t i e s  a re  governed by both  federal  

and s t a t e  s t a t u t e  and l o c a l  ordinances. As such, they a r e  ma t te rs  t o  be addressed 

by t h e  employer and t h e  app rop r i a te  federa l ,  s t a t e  o r  l o c a l  a u t h o r i t i e s .  Employees 

a re  expected t o  c a l l  such unsafe cond i t i ons  t o  the  employer 's  a t t e n t i o n .  However, 

the  procedures f o r  n o t i f i c a t i o n  and c o r r e c t i o n  of unsafe cond i t i ons  a re  n o t  man- 

da to ry  sub jec ts  o f  n e g o t i a t i o n .  

I t  i s  d i f f i c u l t  t o  imagine t h a t  an employer would r e f u s e  t o  prov ide a secure 

' area f o r  employee's valuables.  However, the  Secre tary  f i n d s  no th ing  w i t h  K.S.A. 

72-5413(1) t o  r e q u i r e  an employer t o  nego t i a te  such a p r o v i s i o n .  

The sub jec t  o f  phys i ca l  f a c i l i t i e s  i s  a t  b e s t  p e r o ~ i s s i v e l y  nego t i ab le  and the 

d i s t r i c t  was w i t h i n  i t s  r i g h t s  t o  refuse t o  nego t i a te  the  sub jec t .  

EMPLOYEE'S FILES 

Logic d i c t a t e s  t h a t  any employer employing a s i g n i f i c a n t  number o f  employees 

would, ou t  o f  necess i ty ,  ,make and keep personnel  f i l e s  on each employee. Such a 

f i l e  would l o g i c a l l y  con ta in  eva lua t i ons  o f  t h e  employees' work and records o f  any 

d i s c i p l i n a r y  a c t i o n  taken aga ins t  the  employee. Such f i l e s  would no doubt be 

u t i l i z e d  by t h e  employer i n  determin ing s a l a r i e s  and wages, t e rm ina t i on ,  non renewal 

of cont rac ts ,  o r  reemploynlent o f  employees. Further, an employee would need access 

t o  h i s f h e r  personal  f i l e  i n  t h e  event a gr ievance was f i l e d  r e l a t i n g  t o  any of the  

above l i s t e d  terms and cond i t i ons  o f  employment. Cer ta in ly ,  access t o  the personnel 

f i l e s  f o r  the above reason would be manda to r i l y  nego t i ab le  under the  s p e c i f i c  

headings l i s t e d  above. 

I t  appears t h a t  the  NEA-Topeka proposal  r e l a t i n g  t o  employee f i l e s  i s  designed 

t o  keep the employee informed o f  h i s l h e r  s tand ing w i t h i n  the d i s t r i c t .  The Secretary 

f i nds  the  sub jec t  ma t te r  con ta in rd  i n  t h i s  proposal  t o  be n landator i l y  negot iab le  
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under any o r  a l l  o f  the  mandator i l y  nego t i ab le  sub jec t  headings l i s t e d  above. 

Fu r the r  the Secre tary  f i nds  the  school boa rd ' s  a c t  o f  r e f u s a l  t o  nego t i a te  the 

sub jec t  ma t te r  i nc luded  under the t i t l e .  "Employee's Files," t o  be a v i o l a t i o n  a f  

.S.A. 72-5413 (b )  (1) and ( 5 ) .  

I t  i s  un fo r tuna te  t h a t  the  on l y  veh i c l e ,  o the r  than a  j o i n t  request  f o r  

n e g o t i a b i l i t y  r u l i n g s ,  i s  the  v e h i c l e  prov ided by the p r o h i b i t e d  p r a c r i c e  sec t i on  

of the  Pro fess iona l  Nego t i a t i on  Ac t .  I t  i s  d i s t a s t e f u l  f o r  the  Secre tary  t o  

en te r  an o rde r  o f  bad f a i t h  when one p a r t y  has re fused t o  n e g o t i a t e  because o f  h i s  

b e l i e f  t h a t  a  sub jec t  i s  o the r  than mandator i l y  nego t i ab le .  One must remember, 

however, t h a t  t h i s  nego t i a t i ons  law provides an o r d e r l y  process f o r  r e s o l v i n g  pro- 

blems. The law was n o t  enacted t o  c rea te  problenis. The n e g o t i a t i o n s  process 

belongs t o  the p a r t i e s  and was in tended t o  be u t i l i z e d  by t h e  p a r t i e s  i n  any manner 

spec i f i ed  by law o r  manner agreed upon by the  p a r t i e s  so l o n g  as such agreed upon 

procedure i s  n o t  i n  v i o l a t i o n  of t h i s  o r  o the r  s t a t u t e s .  The p a r t i e s  cou ld  have, 

on suggest ion of e i t h e r  p a r t y  and w i t h  the  agreement of the o ther ,  conle t o  the  

Secre tary  f o r  a  r u l i n g  on n e g o t i a b i l i t y  ou ts ide  the framework es tab l i shed  f o r  

r e s o l v i n g  p r o h i b i t e d  p r a c t i c e  charges. The p a r t i e s  c h o s e  n o t  t o  seek the op in ion  

O f  the  Secre tary  thus the on l y  v e h i c l e  f o r  a  determinat ion  was t h e  p r o h i b i t e d  p r a c t i c e  

s e c t i o n  o f  the  ac t .  

I t  i s  incumbent upon the p a r t y  contending sub jec ts  t o  be mandatory o r  requ i red  

sub jec ts  of barga in ing t o  r a i s e  such quest ions  e a r l y  i n  the nego t i a t i ons  process. I n  

the  event the  p a r t y  contending such sub jec ts  t o  be permiss ive  refuses t o  j o i n t l y  

seek a  r u l i n g  f rom the Secre tary ,  the  opposing p a r t y  should f i l e  a  p r o h i b i t e d  

p r a c t i c e  a l l e g i n g  a  v i o l a t i o n  o f  K.S.A. 72-5430 ( b )  ( 5 )  o r  K.S.A. 72-5430 ( c )  ( 3 )  

, based on the o the r  p a r t y ' s  r e f u s a l  t o  j o i n t l y  f i l e  o r  s t a t e  a p o s i t i o n  concerning 

t h e i r  agreement t o  nego t i a te .  

I n  sun1 the Secre tary  has found the sub jec t  mat ter  conta ined i n  complainants 

proposals on 1) Reduct ion i n  S t a f f ,  2) Student Teacher Program, 3) Employee's F i l e s ,  

t o  be inandator i l y  nego t i ab le  as spec i f i ed  a t  K.S.A. 72-5413 ( 1 ) .  The Secre tary  

f i nds  the  sub jec ts ,  and sub jec t  ma t te r  conta ined the re in ,  o f  1) Phys ica l  F a c i l i t i e s ,  

2) Assignment and Transfers,  3)  Promotions, 4) Student D i s c i p l i n e ,  5)  Academic Freedom 

t o  f a l l  k i t h i n  management's r i g h t s  and as such t o  he e i t h e r  permiss ive  o r  i l l e g a l  

sub jec t s  of nego t i a t i ons .  Complainanfs re fusa l  t o  ba rga in  t h e  above l i s t e d  sub jec ts  

i s m t  w i t h i n  the  meaning of f a i l u r e  t o  nego t i a te  i n  good f a i t h  as s p e c i f i e d  a t  

K.S.A. 72-5430'1b) (1) and ( 5 ) .  
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 heref fore, the  Sec re ta r y  f i nds  USD 5131 i n  v i o l a t i o n  of  K.S.A. 72-5430 ( b )  (1) 

and ( 5 )  by i t s  a c t  o f  r e f u s a l  t o  n e g o t i a t e  t h e  substance o f  the  p roposa ls  l i s t e d  by 

t h e  NEA-Topeka as: 

1) Reduct ion i n  S ta f f  (P rope r l y  Lab led  - Termina t ions  - Nan renewal - 
Reemployment) 

2 )  Employee's F i l e s  ( P r o p e r l y  Lab led  - Termina t ions  - Non renewal  - 
Reemployment - Gr ievance Procedure) 

3 )  S tudent  Teacher 's  Program (P rope r l y  Lab led  h a u n t s  o f  Ha rk )  

The Sec re ta r y  hereby o rde rs  USD 501 t o  cease such un lawfu l  ac t s  and t o  e n t e r  

i n t o  good f a i t h  n e g o t i a t i o n s  concern ing  the  t h r e e  ( 3 )  above l i s t e d  mandato7.y sub- 

j e c t s  o f  n e g o t i a t i o n s .  

I T  I S  SO ORDERED. THIS 29th DAY OF September , 1981. 


