
STATE OF KAIISAS 

BEFORE THE SECRETARY OF THE DEPARTMENT OF HUMAII RESOURCES 

* 
N THE MRTTER OF * 

* 
N o r t h  Lyon County Teachers A s s o c i a t i o n ,  . 

* 
Complainant ,  . 

* 
V S .  * 

* 
U.S.D. 251, Amer icus,  Kansas, 

* 
Respondent. 

CASE NO: 72-CAE-8-1981 

O R D E R  

Comes now t h i s  t h e  above c a p t i o n e d  m a t t e r  

f o r  c o n s i d e r a t i o n  by Human Resources.  

A P P E A R A N C E S  

Paul  H a r r i s o n ,  D i r e c t o r ,  Sunf lower Un iServ  D i s t r i c t ,  Compla inan t ;  422 South 

Main, S u i t e  4. Ottawa, Kansas 66067. 

F r e d  Rausch, A t t o r n e y  f o r  1I.S.D. 251, Respondent: 220 5. W .  3 3 r d  S t r e e t ,  

S u i t e  201, Topeka, Kansas 66611. 

PROCEEDINGS REFORE THE S E C R E  

1. Con ip la in t  f i l e d  o n  A p r i l  10, 1981. 

2.  C o m p l a i n t  s u b m i t t e d  f o r  response A p r i l  10,  1981. 

3. Answer t o  c o m p l a i n t  r e c e i v e d  b y  S e c r e t a r y  A p r i l  29, 1981 

4 .  Answer s u b m i t t e d  t o  c o m p l a i n a n t  A p r i l  30, 1981. 

5. P r e - h e a r i n g  c o n f e r e n c e  conduc ted  May 21, 1981 - A l l  p a r t i e s  i n  a t tendance .  

6. P a r t i e s  d i r e c t e d  t o  s u b m i t  b r i e f s  r e l a t i v e  t o  t h e  s t a t u t o r y  d u t y  t o  

exchange i n f o r m a t i o n ,  

A. C o m p l a i n a n t ' s  b r i e f  r e c e i v e d  June 10,  1931. 

0 .  Respondent 's  b r i e f  r e c e i v e d  J u l y  10, 1981. 

7. O p i n i o n  o f  S e c r e t a r y  des ignee  f o r  t h e  a d m i n i s t r a t i o n  o f  K.S.A. 72-5413 

e t  seq., Mr. J e r r y  P o w e l l ,  s u b m i t t e d  t o  p a r t i e s  August  24, 1981.  ( O p i n i o n  addressed 

q u e s t i o n  o f  s t a t l i t o r y  d u t y  t o  exchange i n f o r m a t i o n .  Copy a t t a c h e d )  

8. Pau l  I:. D i c k h o f f ,  J r .  a s s i g n e d  as h e a r i n g  examiner  November 10,  1981 

9 .  M o t i o n  t o  D ismiss  s u b m i t t e d  b y  responden t  December 9, 1981 

10. M o t i o n  t o  D ismiss  s e r v e d  upon Compla inant  December 15, 1981 

11. Answer t o  M o t i o n  t o  Cismiss r e c e i v e d  December 17, 1981 



FINDING OF FACTS - DISCUSSIOil - COllCLUSIDllS 

I n  the r e s o l u t i o n  of d isputes  under K.S.A. 72-5413 e t  seq. ( t h e  Professional  

Negot ia t ions  Act)  t he re  are c e r t a i n  aspects of the  s t a t u t e  which must be recognized 

the i n t e n t  of the  law i s  t o  be f u l f i l l e d .  K.S.A. 72-5413 ( g )  s t a t e s :  

" ( 9 )  'P ro fess iona l  n e g o t i a t i o n s '  means meeting, c o n f e r r i n g .  c o n s u l t i n g  
and d iscuss ing i n  a  qood f a i t h  e f f o r t  by bo th  p a r t i e s  t o  reach aqreement 
w i t h  respect  t o  the  terms and cond i t i ons  o f  p ro fess iona l  s e r v i c e . "  
(Emphasis added) 

It appears q u i t e  c l e a r  t h a t  the  s t a t u t e  was enacted t o  promote and develop 

harmonious r e l a t i o n s h i p s  between and among boards o f  educat ion  and t h e i r  p ro fess iona l  

employees. The s t a t u t e  es tab l i shes  a framework w i t h i n  which these r e l a t i o n s h i p s  

nlay be developed. The Secre tary  i s  o f  the  op in ion  t h a t  t h i s  law, n o t  u n l i k e  many 

o t h e r  s t a t u t e s ,  o u t l i n e s  the  framework as a  "mandatory" minimum standard o r  p o i n t  

of depar ture ,  i f  you w i l l .  C e r t a i n l y ,  the  s t a t u t e  cou ld  n o t  be i n t e r p r e t e d  as 

e s t a b l i s h i n g  any bounds f o r  the development o f  those harmonious r e l a t i o n s h i p s  

I t  i s  q u i t e  obvious t o  the  Secre tary  t h a t  the l e g i s l a t u r e  would be faced w i t h  a  

monumental, if not  impossible, task  i f  they attempted t o  o u t l i n e  each and every s tep 

t o  be taken by the  p a r t i e s  t o  t h i s  process, necessary t o  f u n c t i o n  w i t h i n  the  concept 

of good f a i t h .  When quest ions  regard ing good f a i t h  do a r i s e  the.? may be submi t ted  

. t o  the  Secre tary  f o r  de terminat ion ,  v i a  a  p e t i t i o n  a l l e g i n g  bad f a i t h .  

I n  the i n s t a n t  case the complainant f i l e d  a  charge o f  bad f a i t h  stemming from 

respondent board o f  educa t i on ' s  ac t i ons  surrounding the exchange of i n fo rma t i on  

requested by the  rep resen ta t i ve  of t5e  pro fess iona l  employees. I n  an op in ion  dated 

August 24, 1981, the  Secre tary  designee f o r  the a d m i n i s t r a t i o n  of K.S.A. 72-5413 

e t  seq. s t a t e d  t h a t :  

" I n  f u l f i l l m e n t  o f  t h e i r  s t a t u t o r y  'good f a i t h '  requirement,  each 

The Secre tary  designee a l so  expresses the .op in ion  tha t :  

W h i l e  the sec re ta ry  recognizes the f a c t  the FI.L.R.B. r u l i n g s  are n o t  
c o n t r o l l i n g  under Kansas law, he accepts the p r i n c i p l e  t h a t  i n fo rn ia t i on  
p e c u l i a r l y  w i t h i n  the knowledge of e i t h e r  oa r t y  must be exchanged t o  
f a c i l i t a t e  an informed proposals o r  response. I n fo rma t i on  which i s  a  
ma t te r  o f  p u b l i c  record  and e a s i l y  access ib le  elsewhere i s  n o t  ' p e c u l i a r l y  
w i t h i n  the knowledge of e i t h e r  p a r t y ' . "  (Page 3  - L ines 15-20) 

F u r t h e r  the  Secretary s ta tes :  

F i n a l l y  the Secre tary  designee advises the p u b l i c  records  may be p r o p e r l y  

requested and should i n  good f a i t h  be supp l ied  by the  p a r t y  us ing such a document 

as a  bas i s  f o r  a  proposal  i n  n e g o t i a t i o n s .  This advice i s  found i n  t h e  Sec re ta ry ' s  

o o i n i o n  wherein he s t a t e s :  



"Regardless o f  the  a c c e s s i b i l i t y  of i n fo rma t i on ,  the sec re ta ry  i s  of 
the  op in ion  t h a t  even p u b l i c  records ,  if used as the  bas is  f o r  a  
nego t i a t i ons  proposal ,  may be p rope r l y  requested and shou ld  he supp l ied . ' '  
(Page 3 - L ines 20-23) 

I n  the  o p i n i o n  of t h i s  examiner, the Secre tary  desigliee a r r i v e s  a t  those conclusions 

hrough w e l l  founded l o g i c  and r e c o g n i t i o n  of the  i nhe ren t  d i f fe rences between the e .  . 
p u b l i c  and p r i v a t e  sec to rs  r e l a t i v e  t o  the  requirements f o r  ''good f a i t h "  barga in ing.  

This examiner, t he re fo re ,  adopts the August 24, 1901 o p i n i o n  of the  Secre tary  

designee and, by re ference,  makes i t  an la t t e r  o f  the  record  i n  these proceedings. 

(Copy a t tached)  

Inasmuch as the  quest ion  of respondent 's  o b l i g a t i o n  t o  supply complainant w i t h  

" p u b l i c  records e a s i l y  obta inab le  elsewhere" i s  hereby answered, the  examiner now 

focuses on the a l l e g a t i o n s  contained w i t h i n  paragraph f o u r  ( 4 )  of compla inant 's  

"Answer t o  Mot ion t o  Dismiss".  The complainant now askes t h e  Secre tary  t o  rev iew 

the ac t i ons  of the  board of educat ion  which they took i n  response t o  a  request  f o r  

i n fo rma t i on  which they had no o b l i g a t i o n  t o  supply.  

L e t  us f o r  a  moment consider again the i n t e n t  of the s t a t u t e  i . e . ,  the  develop- 

nlent of harmonious r e l a t i o n s h i p s  between boards o f  educat ion  and t h e i r  p ro fess iona l  

employees, and moreover the es tab l ishment  o f  a  fo rur .  f o r  the  exchange o f  i n f o r m a t i o n  

l ead ing  toward agreement by those p a r t i e s  i n  regard  t o  terms and cond i t i ons  o f  

employnlent. If the examiner were, t o  r e q u i r e  a  board of educat ion  t o  e x p l a i n  t h e i r  

ac t ions  taken i n  excess beyond t h e i r  l e q a l  o b l i g a t i o n s ,  the r e s u l t s  cou ld  be 

extremely counterproduct ive  t o  the  i n t e n t  o f  the  Ac t .  The message conveyed by the  

Secre tary  i n  r e q u i r i n g  such an exp lanat ion  cou ld  w e l l  be i n t e r p r e t e d  as an i n s t r u c -  

t i o n  t o  boards of educat ion  t o  do no l ess  o r  more than the s t a t u t e  d i c t a t e s .  That  

i s .  one cou ld  be found g u i l t y  of bad f a i t h  stemming from an a t tempt  t o  engnqe i n  

"extended" good f a i t h .  I n  c o r r e l a t i o n  w i t h  the  i n s t a n t  case, t he re  i s  no d i spu te  

t h a t  some type o f  budget i n fo rma t i on  was requested o f  the board. The Secre tary  has 

r u l e d  t h a t  the  board  had no o b l i g a t i o n  t o  supp ly  the  i n f o r r a t i o n ,  t he re fo re  a t  t h a t  

Point, they cou ld  have s imply  refused, and a t  t h i s  p o i n t  the mat ter  would be c losed.  

S e t t i n g  as ide f o r  t h e  moment the i n t e n t  o f  the  board, they chose r a t h e r  t o  respond 

t o  the request  and supp l ied ,  be i t  r i g h t  o r  wrong, some type of budget document. 

I n  the  op in ion  of t h i s  examiner, 3 i n f o r m a t i o n  supp l ied  by  the board, which they 

supp l i ed  i n  excess o f  t h e i r  1e"al ob l iga t ions ,  c o n s t i t u t e s  pr ima f a c i e  good f a i t h .  

Even if one were t o  assua~e t h a t  the board was l ead ing  the o r g a n i z a t i o n  down a  

"pr imrose path" ,  the  employer rep resen ta t i ve  has a  c e r t a i n  o b l i g a t i o n  t o  recognize 

i h a t p a t h .  I f  they cont inue down the pa th  u n w i t t i n g l v ,  they  do so a t  t h e i r  own p e r i l .  



I n  sunnlary, t h i s  examiner  c o n c u r s  w i t h  t h e  o p i n i o n  o f  t i l e  S e c r e t a r y  w h e r e i n  

he f i n d s  no o b l i g a t i o n  f o r  a  b o a r d  o f  e d u c a t i o n  t o  s u p p l y  " i n f o r m a t i o n  w h i c h  i s  a  , 
m a t t e r  o f  p u b l i c '  r e c o r d  and e a s i l y  o b t a i n a b l e  e l s e w h e r e " .  Second, a i n f o r n ~ a t i o n  

w h i c h  a b o a r d  o f  e d u c a t i o n  chooses t o  s u p p l y  i n  excess o f  t h e i r  l e g a l  o b l i g a t i o n  

& t i t U t e s  p r i m a  f a c i e  good f a i t h  and  s h o u l d  n o t  be s u b j e c t  t o  r e v i e w  by t h e  

S e c r e t a r y .  T h i r d ,  r e q u i r i n g  a n  emp loyer  t o  answer charges  where  he has p a r t i c i a p t e d  

i n  t h e  p r o c e s s  beyond h i s  l e g a l  o b l i g a t i o n  c o u l d  s e r v e  t o  b e  c o u n t e r p r o d u c t i v e  t o  

t h e  i n t e n t  o f  t h e  A c t .  F o u r t h ,  a n  emp loyer  o r g a n i z a t i o n  has n o  g rounds  t o  c o n p l a i n  

r e g a r d i n g  i n c i d e n t s  w h i c h  o c c u r  o n  t h e  ' p r i m r o s e  n a t h '  l e a d i n g  t h r o u g h  an a r e a  i n  

w h i c h  t h e y  have no g u a r a n t e e d  r i g h t  t o  t r e a d .  

It i s ,  t h e r e f o r e  t h e  reconmenda t ion  o f  t h i s  examiner  t h a t  responden ts  "E lo t ion  

t o  D i s m i s s "  b e  honored  b y  t h e  S e c r e t a r y  and t h a t  t h i s  m a t t e r  b e  d i s m i s s e d  from 

f u r t h e r  c o n s i d e r a t i o n  b y  o r d e r  o f  t h e  S e c r e t a r y .  

I t  i s  so recom~nended t h i s  

The h e a r i n g  e x a m i n e r ' s  r e p o r t  and recomnended f i n d i n g s  i n  t h e  above c a p t i o n e d  m a t t e r  

a r e  h e r e b y  approved  and a d o p t e d  as a f i n a l  o r d e r  o f  t he  S e c r e t a r y  o f  the Department 

o f  Hunlan Resources.  
5 7 

I T  I S  SO ORDERED THIS 21 DAY OF PhL7, . 198?, bY T I E  SLCRCTRRY OF 

H U M N  RESOURCES. J 
i 



- - 
1 

North Lyon County Teachers  Assoc i a t i on  i 

" 5 .  ) CASE NO. : 12-CAI-8-1981 
) 

u n i f j c d  School D i s t r i c t  2 5 1  i 

The fo l l owing  i s  i s sued  aa an op in ion  o f  t h e  Scc r c td ry  Designee r e l a t i v c  t o  

the  exhange o f  i n fo rma t ion  as i t  r e l a t e s  t o  good f a i t h  ba rqa in ing  engaged i n  

pu r suan t  t o  K.S.A. 72-5413 e t .  seq .  Tho opin ion  r e s u l t s  from t h e  f i l i n g  of 

p r o h i b i t i v e  p r a c t i c e  charges  a g a i n s t  U.S.Q. 251 hy t h e  North Lyon County 'Teachers 

Assoc i a t i on .  Far t h e  purpose  o f  t h i s  op in ion  t h e  m e r i t s  o f  t h e  charge  have n o t  

been cons ide r ed .  Rather the S e c r e t a r y  Designee has  askod t h e  p a r t i e s  t o  t h e  

compla in t  t o  b r i e f  t h e  ques t i on  c i t e d  above.  Therefore, t h e  issuance of t h i s  

opin ion  w i l l  n o t  serve t o  r e so lve  t h e  compla in t  b u t  r a t h e r  w i l l  deve lop  yuidc- 

l i n e s  w i t h i n  which tlle p a r t i c s  s h a l l  a rgue  t h c  m e r i t s  of tlle i s s u e s  involved  i n  

t l ie  complaint .  

K.S.A. 72-5413 lg)  d e f i n e s  p r o f e s s i o n a l  n c q o t i a t i o n  as:  

" P r o f e s ~ i o n a l  negot ia t lor i"  means mcctlllij,  co l l f e r r i ng ,  c o n s u l t i n q  

and d i s c u s s i n g  i n  a qood f a i t h  e f f o r t  by both  p a r t i e s  t o  

r e ach  agreement with r e s p e c t  t o  t l ie  terms and c o n d i t i o n s  o f  

p r o f e s s i o n a l  s e r v i c e . "  

K . S . A .  15-4322 (nl) d e f i n e s  meeting and canfcrrrncj  i n  good f a i t h  as :  

"Meet and con fe r  m good f a i t h "  is t h e  p r o c c i s  whereby t h e  

r e p r e s e n t a t i v e  of a p u b l i c  agency and r e p r e s e n t a t i v e s  of recog- 

n i zed  employee o r g a n i z a t i o n s  have t h e  mutual  o b l i g a t i o n  p e r s o n a l l y  

t o  meet m d  con fe r  i n  o r d e r  t o  exchonqe f r e c l y  i n fo rma t ion ,  op in ions  

and p r o p o s a l s  t o  endeavor t o  reach agreement on c o n d i t i o n s  of 

employment. " 

The S e c r e t a r y  notes t h e  d i f f e r e n c e  i n  t h e  d r ? f i n i t i o n s  o f  t h e  two proccases 

mandated by t h e  l e g i s l a t u r e  f o r  t h e  two groups o f  itansas p u b l i c  employees. 

That  is ,  t h e  absence o f  any r e f e r e n c e  i n  the P r o f e s s i o n a l  Nego t i a t i ons  Act 

d e f i n i t i o n  o f  p r o f e s s i o n a l  n e g o t i a t i o n  r ega rd ing  t h e  f r e e  exchange of i n fo rma t ion .  

~ I o w ~ Y c ~ ,  one must keep  i n  mind t i ra t  K.S.A. 75-4321 e t .  scq .  lias been 1abclr:d d 

"meet and confer"  a c t  whi le  K.S.A. 72-5413 e t .  scq.  i s  an a c t  r e q u i r i n g  " n c q a t i a t i o n s " .  

S u r e l y ,  tile l e g i s l a t u r e  d i d  no t  i n t e n d  t o  i,~iike a i r s s ~ r  rcqui rament  fo r  " n c q o t i a t i n g "  

t han  f o r  "mcr t inq  and con fee r i oy" .  



Campla in tant ' s  b r i e f  i n  t l l i s  ma t t e r  i s  r c j l l c lo  w i  ti1 Nat ional  Labor IRrllations 

Board and c o u r t  dec i s rons  rei jerdinq the  cluestion aT exhimgin? informat ion  as  a 

r e q u i s i t e  t o  good f a i t h  p r i v a t e  s e c t o r  hnrgaixiing. There is,  as rcspondcnt 

a t o t a l  absence o f  Kansas case law i n  p u h l i c  s e c t o r  ba rga in ing  r t l a t i ~ e  

o t h e  enchanqe of  infoni la t ion .  Therefore ,  i t  i s  impor tant  t o  b r i e f l y  c o n t r a s t  6"" 
p u b l i c  s c c t o r  ba rga in ing  wit17 p r i v a t e  sector 1 ,nrqa in~ni i  in o r d e r  t o  d e t e r n i n e  

what types  of  i n fo rma t ion ,  i f  any, a p u b l i c  sector mlj,loyer must,  a t  t h e  rcquest 

of  a p r o f e s s i o n a l  employee o r g a n i z a t i o n ,  d i s c l o s e .  

There e x i s t s  i n  Kansas a s t a t u t e  ( K . S . A .  45-2011 known as t h e  open p u b l i c  

records a c t  which r e q u i r e s  c e r t a i n  p u h l i c  r eco rds  t o  bc open f o r  pe r sona l  

i n spec t i on  by any c i t i z e n .  The Sec re t a ry  i s  unaware n f  any such a c t  app l i cab l e  

t o  t i le records of  p r i v a t e  s e c t o r  employers. The aforementioned a c t  does not  serve 

as c o n t r o l l i n g  f a c t o r  on deterniining good f a i t h  o b l i g a t i o n s  t o  furnish i n f o n a -  

t i o n  b u t  does provide  a s s i s t a n c e  i n  making a d c t e m l n a t i o n  r ega rd ing  ( a c c e s s a b i l i t y 1  

of  c e r t a i n  record.5. K.S.A. 45-201 provides  a l t f r n n t l v c  averlucs f o r  enl1,loyce 

o rgan i za t i ons  t o  o b t a i n  infornla t ion  necessary  fo r  c a l c u l a t i n g  nego t i a t i ons  

p roposa l s .  I t  i s  l o g i c a l  then  t o  assume t h a t  a more s t r i n g e n t  requirement for 

provid ing  infoni ia t ion  t o  rmions must be p laced  oir private s e c t o r  employers than 

t h e i r  coun te rpa r t s  i n  t h e  p u b l i c  s e c t o r .  

The Sec re t a ry  r ecogn ize s  t h e  o b l i g a t i o n  of unions ,  bo th  p u b l i c  s e c t o r  and 

p r i v a t e  s e c t o r ,  t o  r e p r e s e n t  a l l  i n d i v i d u a l s  w i th in  the a p p r o p r i a t e  u n i t .  P a r t  

Of t h a t  duty ex t ends  t o  the making of  well- informed and conc i se  proposals  

r e l a t i n g  t o  terms and c o n d i t i o n s  of  ernploymerrt to t h e  cnployer .  The same holds  

t r u e  of t h e  making of  counter proposals  t o  t h e  employer. I n  o rde r  t o  make such 

p roposa l s  and counter  p r o p o s a l s  t h e  union must he  we l l  informed and have access 

t o  p e r t i n e n t  i n fo rma t ion  upon which t o  base i t s  demands. Tlrerc i s  a l s o  in l ie rent  

i n  t h i s  o b l i g a t i o n  t o  r e p r e s e n t ,  t h e  o b l i g a t i o n  f o r  t h e  union t.o maice e v e r y  e f f o r t  

to a l l  necessary  d a t a  upon which i t  w i l l  b i l e  i t s  demands. The s e c r e t a r y  

a l s o  recognizes  t h e  d u t i e s  and r o s p a ~ i s i b i l i t i c s  t o  t h e  p u b l i c  p laced  upon boards 

of  educat ion .  I n  a f u n c t i o n a l  labor-management r e l a t i o n s h i p  t h e  o b j e c t i v e s  of 

both  e n t i t i e s  shou ld  be as  one, i . e . ,  to develop  and ma in t a in  a q u a l i t y  educa t iona l  

p r o g r m  and atmosphere which f u l f i l l s  the needs of  t hose  s e rved  as we l l  as those  

p rov id ing  t h e  s e r v i c e .  Obviously,  a s t a t e  of  Utopia i.o n o t  very realistic and 

d i f f e r e n c e s  of opidion  w i l l  always be a f a c t  of l i f e .  Th i s  does n o t ,  however, 

d i c t a t e  t h a t  a labor-mm~agernent r e l a t i o n s h i p  must be an a d v e r s a r i a l  one. K . S . A .  

72-5413 e t . s eq .  was enacted  as a lncdiunl w i th in  w h i c h  thc p a r t i c s  may f r e e l y  

exchange t h e i r  i dea s ,  conce rns ,  i n t e r e s t s ,  prohlumr;, i ;u~(r~el ; t ions ,  g o d s ,  concepts ,  

and c o n s t r a i n t s ,  a l l  of  which have hear i r lq  on the  at tainmerrt  of t h e i r  comntan g o a l .  



Employers must r f cogn i zc  t h e  o b l i g a t i o n s  p1ocr:d npr r  rrr\ploycc o r g a n i z a t i o n i  and 

t hose  o r g a n i z a t i o n s  must recoqnlze tlrc oblitjai.ron:; p l a c r d  uipn t h e  rmployc?r. Both 

must r e cogn i ze  t h e  o b l i g a t i o n s  p l aced  uporl tiicni by t h c  P r o f e s s i o n a l  Ncgo t i a t l ons  

Act ,  eg. ,  t o  endeavor t o  reach  agreement throuqlt meet ing ,  c o n f e r r i n g ,  c o n s u l t i n g  

This  mandate in t h e  law does  n o t  d i c t a t e ,  however, t h a t  every  

document i n  t h e  pos se s s ion  o f  e i t h e r  p a r t y  must be  supp l i ed  upon r e q u e s t .  I n  

the f u l f i l l m e n t  of t h e i r  s t a t u t o r y  "good f a i t h "  r equ i r emen t ,  each p a r t y  must do 

a c e r t a i n  amount o f  "homework" i n  o r d e r  t o  make we l l  i n f o m e d  p roposa l s  and 

countex p roposa l s .  There would be l i t t l e  va lue  i n  exchanging p roposa l s  i f  t h e r e  

were no i n h e r e n t  o b l i g a t i o n  t o  exchange t h e  i n fo rma t ion  which l e d  t o  t h e  farmula- 

t i o n  o f  t h o s e  p roposa l s .  Under such an i n t e r p r e t a t i o n  each s i d c  would be  forced 

t o  a ccep t  or r e j e c t  t h e  p o s i t i o n  of t h e  o t h e r  on " f ace  v a l u e " .  I f  t h e  p a r t i e s  

had no o b l i y a t i o n  t o  s u b s t a n t i a t e  or e x p l a i n  t h e i r  r a t i o n a l e  t o  one ano the r ,  

a l l  n e g o t i a t i o n s  could  be submi t t ed  t o  f a c t - f i n d l n g  as t h e  f i rs t  s t e p  i n  t h e  

P I C O C ~ S S  and f a c e  to face meetinrjs a£ t h e  p a r t i e s  could  he  e l i m i n a t e d .  wh i l e  

t h e  s e c r e t a r y  recognizes  t h e  f a c t  t h a t  N . L . R . R .  rllllilcjs arc n o t  c a n t r o l l i n q  under 

Kansas law, he accep t s  the p r i n c i p l e  t h a t  infurm.,tion p c r u l i a r l y  w i t h i n  t h e  

knowledge of e i t h e r  p a r t y  must be excliangrd t o  f a c i l i t a t e  an i n f a m e d  proposal 

or response. Informat ion  which is a m a t t e r  of p u b l i c  r e c o r d  and e a s i l y  a c c e s s i b l e  

e l sewhere  i s  n o t  " p e c u l i a r l y  w i t h i n  t h e  knowledge o f  e i t h e r  p a r t y " .  Regard less  

o f  t h e  a c c e s s i b i l i t y  of i n fo rma t ion ,  t h e  secretary is of t h e  op in ion  t h a t  even 

p u b l i c  r e c o r d s ,  i f  used as t h e  b a s i s  for a n e g o t i a t i o n s  p roposa l ,  may be p rope r ly  

r eques t ed  and should  be  s u p p l i e d .  

C e r t a i n l y ,  o ther  p r i n c i p l e s  which have  bccn adopted by t h e  N.L.R.B. a r e  

v a l i d l y  d i c t a t e d  hy l o g i c  and s h o n l d  be u t i l z z e d  by t he  part les  i n  f u l f i l l i n g  

t h e i r  good f a i t h  requi rements  i n  r e q u e s t i n g  and/or supp ly ing  informat ion  under 

t h i s  a c t .  Any r e q u e s t  f o r  i n fo rma t ion  shou ld  bc sper:afic, unde r s t andab l e ,  and 

r e l e v a n t  t o  tire n e g o t i a t i o n s .  undoubtedly, c o n t r o v c r s i r s  w i l l  con t i nue  t o  ari .se 

r ega rd ing  t h e  r e l evancy ,  s p e c i f i c i t y ,  and undcrs tandahle  n a t u r e  o f  i n d i v i d u a l  

r eques t s .  T'he p r o p r i e t y  or improp r i e ty  o f  i n d i v i d u a l  r e q u e s t s  must be  de t r rmined ,  

however, on a n  i n d i v i d u a l  b a s i s  cons ide r i ng  t h e  f a c t s  of each case.  The secre- 

t a r y  i s  of t h e  opin ion  t h a t  t h e  above pa ramc tc r s  fo r  r cquea t i ng  i n fo rma t ion  a r e  

of such a c r u c i a l  as w e l l  as an e lementary  n a t u r e  t h a t  f u r t t i e r  e x p l a n a t i o n  o f  

t h e i r  e x i s t a n c e  i s  unnecessary  i n  t l r ~ s  o p i n i o n .  

An a d d i t i o n a l  i t em  o f  importance is t h e  farm and f o m a t  i n  which r e q u e s t s  

may be p r a p c r l y  made. Each teak" engaged i n  i , rqnr j i l t ione  ~s comprised o f  o f i n i t e  



- 4 -  . . 
number o f  members, (one o f  which serves as ch i e f  spohe!spersonl. These bodies  

of i n d i v i d u a l s ,  o r  teams i f  you w i l l ,  must bc r : le i r ly  r o c o q n i z a h l e ,  each hy t he  

o t h e r .  The s e c r e t a r y  does n o t  b e l i e v e  t h a t  t hc  on ly  l e g i t i m a t e  r e q u e s t s  f o r  

informat ion  are t hose  made a t  t.he n e q o t i a t i a n s  t s h l e  of t h e  c h i e f  n e g o t i a t o r .  

e . : r t a i n l y ,  p rope r  cou r t e sy  and e t i q u e t t e  would d i r c c ~  t h e  p a r t i e s  t o ,  whenever 

p o s s i b l e ,  submit  t h e i r  r e q u e s t s  i n  such a manner and i n  w r i t t e n  form b u t  t h e r e  

are occas ions  when t h a t  s t r i c t  f o r m a l i t y  i s  i m p r a c t i c a l .  When t hose  occa s ions  

a r i s e ,  t h e  s e c r e t a r y  is of  t h e  opin ion  t h a t  a l e q i t i m a t e  r e q u e s t  may be r e g i s t e r e d  

by any team member w i th  any t ram nlembrr of the  o t h e r  p a r t y .  Th i s  conclus ion  i s  

a r r i v e d  a t  based on t h e  assumption t h a t  t he  team nlenhcrs are p l aced  a t  t h e  t a b l e  

as r e p r e s e n t a t i v e s  of  t h e i r  r e s p e c t i v e  g r o r p s ,  and endowed w i t h  c e r t a i n  nutt lori ty 

t o  a c t .  I f  t h a t  a u t h o r i t y  does n o t  ex t end  t o  ~ h c  d i s s e m i n a t i o n  of i n fo rn l r t i on ,  

the i n d i v i d u a l  should  c e r t a i n l y  know t o  whom, o n  h i r / h e r  tcam, t h c  r eques t  should  

be d i r e c t e d  and r e l a y  t h e  rec jurs t .  To f i n d  i n  t h e  a l t e r n a t i v e  would r e q u i r e  t he  

p a r t i e s  t o  meet formal ly  f o r  t h e  a ln lp les t  excltanqr of t i , f o r m a t ~ o n  anrl would hamper 

r a t h e r  t han  a i d  t h e  n e g o t i a t i o n s  p roce s s .  I t  i s  impor tan t  t o  nokc t h a t  t h e s e  

g u i d e l i n e s  c o n t i n u a l l y  r e f e r  t o  t h e  r e p r e s s _  o f  t he  p a r t i e s  and o r~cc  

r c p r e s e n t a t i u e s  have 'men des igna t ed  fo r  t n e  purpnncs of t h i s  a c t  tiley must n o t  

b e  circumvented.  

I n  summary, t h e  s e c r e t a r y  recognizes  t h e  absence of any s p e c i f i c  s t a t u t o r y  

d i r e c t i v e  r ega rd ing  t l e  exctiange of inforniat ion betwecn n e q o t i a t i n g  p a r t i e s  b u t  

b e l i e v e s  t h a t  such an cxchanqe is  c r i l c i o l  t o  tlle cwqo t jn t i ons  process. neqi i r s t s  

for and tlhr exchange of informi l t ian  should  bc i n  w r i t l n q  and subnli t ted t o  t i le  

c h i e f  n e g o t i a t o r  a t  t h e  ba rgn in inq  t a b l e  wii rncvcr  i > r a c t ~ c a l  b u t  e q u a l l y  

l e g i t i m a t e  r e q u e s t s  may b e  s e rved  by any tcam nicrnbfr on any o t h e r  teat" n8ontbtr at 

Other  t imes .  Both p a r t i e s  have t h e  r i q h t  t o  d e s i q o a t c  r e p r e s e n t a t i v e s  and have t h e  

r i g h t  t o  expect t h a t  m a t t e r s  r e l a t i v e  t o  negotiations w ~ l l  he ca j~duc t ed  thrauqh 

t hose  r e j i r e s en t a t i vc s .  Any r e q u e s t  f o r  i n f a r m a t i o ~ ~  must be s p c c l f i c ,  und i r s t andab l e .  

and r e l e v a n t .  Informat ion  whicC is a ma t t e r  of p u b l i c  rc,cord a n d  e a s i l y  ob t a inab l e  

e l sewhere  need n o t  be supp l i ed .  

While t h e  s e c r e t a r y  i f  f u l l y  aware t h a t  N.1.. l l .13. decisions in nii way  ac t  as 

p receden t  i n  t h e  a d m i n i s t r a t i o n  o f  t he  F7rofesa ional  N r g o t i a t i o n s  Act ,  t hose  

dec i s i ons  are  e a s i l y  adopted  os reasonable g u i d e l i n e s  w i t h i n  which p a r t i o s  t o  t h i s  

a c t  should  func t i on .  Law i n  t h e  p u b l i c  s e c t o r  makrs c p r r a i n  i n fo rma t ion  a m a t t e r  

of p u b l i c  record  and t h e r c f o r c  t h e  requirements for  t h c  exchange of incammation 

should  unders tandably  be l e a s  s t r i n g e n t .  Tills rioca , , c o t ,  however ,  d i c t n t e  ,i r o t e l  

absence of a rei luirement f o r  a n y  exchanqc.  AS t h e  p a r t i c s  cont in i ie  to i n t e r a c t  



and r e q u e s t  in format ion  from one another, occasions * ' i l l  a r i s e  when t h e  s e c r e t a r y  

i s  asked t o  3udge the good or bad f a i t h  of i n fo rma t ion  requests or responses and 

these of course inust be viewed on a case by cc;l  b a s i s .  I m p o r t a n t  t o  no tc ,  i s  

t h e  de t e rmina t i on  by t h e  s e c r e t a r y  t h a t  t h e  cxchanqc of l n f o m e t i o r l  i s  e s s e n t i a l  

i n  t h e  ba rga in ing  process and must trarlepire if  f r o i t f u l  n e g o t i a t i o n s  are expected  e 
i , , 

-- ! , , t  ' . , 

J e r r y  i iowcll  ( l i o i i q n e &  ot D r .  l l i i r vcy  L.  
Ludwickl 
Employment Re l a t i ons  Administrator 
Kansas DCprirCmcllt of Human Resources 



STATE OF KANSAS 

BE1,'ORE THE SECRETARY OF HI!MAN RESOURCES 

* 
I N  THE EIATIF.II CIP * 

* 
T e a c h e r s  Association of  D i s t r i c t  3 6 h  * 

* 
Compla inan t ,  * 

* 
vs . CASE NO:  72-CAE-7-1981 

* 
l l n i f i e d  S c h o o l  D l s t r i c t  3 6 6 ,  Y a t e s  C e n t e r ,  * 

Kansas, * 
* 

Responden t .  * 

O R D E R  

Comes now on c h i s  day  o f  November , 1 9 8 1  t h e  ahove c a p t i o n e d  case 

f o r  c o n s i d e r a t i o n  hy  t h e  S e c r e t a r y  o f  Human Resources.  

PROCEEDINGS BEFORE THE SECRETARY - 
1. Compla ia t  f i l e d  by P a u l  Harrison, D i r e c t o r ,  S u n f l o w e r  Uni-Serv D i s t r i c t  

a g a i n s t  U.S.D. 3 6 h ,  Y a t r s  C e n t e r ,  Kansas on A p r i l  1 0 ,  1981.  

2 .  R e s p o n d e n t ' s  answer t o  c o m p l a i n t  r e c e i v e d  by S e c r e t a r y  on A p r i l  1 6 ,  1981.  

3 .  P a r t i e s  met w i t h  Secret .ary d e s i g n e e ,  Mr. J e r r y  P o w e l l ,  on May 1 5 ,  1981 ,  

t o  d i s c u s s  nioto:il r e s o l u t i o n  of c o m p l a i n t .  

4 .  P r e - h e a r i n g  c o n f e r e n c e  conduc ted  hy Kr. P o w e l l  on J u l y  8,  1 9 8 1 .  ( A l l  

p a r t i e s  i n  a t t e n r l a n c c )  . 
5. S t i p u l a t i o n s  ol f a c t s  r e c e i v e d  from p a r t i e s :  

A. Compla inan t  - J u l y  29 ,  1 9 8 1  

B .  Responden t  - Augus t  6 ,  1981 

6. Briers of  p a r t i e s  r e c e i v e d  hy S c c r ~ t a r y :  

A. Compla inan t  - August  1 7 ,  1981 

7 .  Canlplainvnts  p r o p o s e d  amendment to  c o m p l a i n t  s u b m i t t e d  arid d e n i e d ,  

Sep tember  30, 1981.  

FINDINGS OF PACT 

(See  a t t a c h e d  S t i p u l a t i o n s  o f  F a c t  and a t t a c h m e n t s  thereto a s  s u b m i t t e d  by 

t h e  p a r t i e s ) .  

DISCUSSION 

Tile i n s t a n t  case comes before t h e  S e c r e t a r y  w i t h o u t  h e n e f i t  of f o r m a l  h e a r i n g  

inasmuch as  t he re  arc no d i s p u t e d  f a c t u a l  m a t t e r s .  The p a r t i e s  h a v e  e n t e r e d  i n t o  



s t i p u l a t i o n s  o f  t h e  f a c t s  i n  r e g a r d  t o  t h i s  m a t t e r  and a s k  t h e  S e c r e t a r y  s i m p l y  t o  

ru l e  r e l a t i v e  to  a q u e s t i o n  o f  law. S p e c i f i c a l l y  s t a t e d ,  t h e  two b a s i c  q u e s t i o n s  i n  

t h i s  case are:  "Was M r .  Weston a c t i n g  i n  t h e  c a p a c i t y  of a member of t h e  Board of 

E d u c a t i o n  i n  h i s  l e t t e r  t o  t h e  e d i t o r  o f  t h e  Y a t e s  C e n t e r  N e w s  ( P u b l i s h e d  on A p r i l  2 ,  

e 981)?" and "Did t h e  a c t i o n  and s t a t e m e n t s  of Mr. Weston, v i a  h i s  l e t t e r  t o  t h e  e d i t o r ,  

e v i d e n c e  a r e f u s a l  t o  n e g o t i a t e  i n  'good f a i t h '  as r e q u i r e d  by K . S . A .  72-5423?" 

Compla inan t  a l l e g e s  t h a t  M r .  Wes ton ' s  l e t t e r  was i s s u e d  by him i n  h i s  c a p a c i t y  

o f  p r e s i d e n t  and c h i e f  n e g o t i a t o r  f o r  t h e  lI.S.D. 366 Board o f  E d u c a t i o n .  Respondent  

a l l e g e s  c h a t  t h e  l e t t e r  w r i t t e n  by Mr. Weston was i s s u e d  i n  h i s  c a p a c i t y  of c a n d i d a t e  

f o r  a s c h o o l  h o a r d  p o s i t i o n  and n o t  i n  h i s  c a p a c i t y  of b o a r d  p r e s i d e n t  a n d / o r  c h i e f  

n e g o t i a t o r .  Both p a r t i e s  have ,  however ,  s t i p u l a t e d  t o  t h e  f a c t  t h a t  Mr. Westan was 

i n d e e d  s e r v i n g  i n  b o t h  c a p s c i t i e s  on A p r i l  2 ,  1981. While M r .  ideston i s  c e r t a i n l y  

e n t i t l e d  t o  t h e  c o n s t i t u t i o n a l  g u a r a n t e e s  g r a n t e d  t o  a l l  c i t i z e n s .  t h e  Kansas l e g l s -  

l n t u r e  h a s  imposed c e r t a i n  r e s t r i c t i o n s  on t h e  c n e r c i s e  o f  t h o s e  r i g h t s  by a Board 

a f  E d u c a t i o n  i n  a c o l l e c t i v e  b a r g a i n i n g  a tmosphere .  It i s  n o t  t h e  t a s k  o f  t h e  Secre -  

t a r y  t o  d e t e r m i n e  i f  t h o s e  r e s t r i c t i o n s v i o l a t e  Mr. Was ton ' s  c o n s t i t u t i o n a l  r i g h t s  b u t  

r a t h e r  i f  t h o s e  r e s t r i c t i o n s  have  been  a d h e r e d  t o  and f o l l o w e d .  The s p e c i f i c  r e s t r i c -  

t i o n s  o u t l i n e d  a t  K . S . A .  72-5415(a) i n  c o n c e r t  w i t h  K.S.A. 72-5430(b) ( 6 )  do,  i n  f a c t ,  

l i m i t  t h e  f reedom of  s p e e c h  e n j o y e d  by a h o a r d  metoher i n  r e g a r d  t o  s u b j e c t s  o f  pro-  

f e s s i o n a l  n e g o t i a t i o n s .  mere can b e  no argument  t h a t  t h e  m a t t e r  o f  s a l a r y  d i s c u s s e d  

w i t h i n  M r .  Wes ton ' s  A p r i l  2nd l e t t c r  was a s u b j e c t  of n e g o t i a t i o n s  u n d e r  way d u r i n g  

tile t i m e  Llhc l e t t c r  was p u b l i s h e d .  L o g i c  d i c t a t c s  t h a t  s t a t e m e n t s  r e g a r d i n g  ncgo- 

t i a t i o n s .  which  are made by t h e  d e s i g n a t e d  r e p r e s e n t a t i v e  o f  t h e  b o a r d  f o r  n e g o t i -  

a t i o n s ,  can r e a s o n a b l y  h e  aesumed t o  " m i r r o r "  t h e  b o a r d ' s  p o s i t i o n  a n  t h o s e  i s s u e s .  

I t  m a t t e r s  l i t t l e ,  however ,  i n  what  c a p a c i t y  Mr. Wcston w a  s p e a k i n g .  Each menber 

o f  t h e  Board o f  E d u c a t i o n  h a s  a l i k e  r e s p o n s i b i l i t y  t o  p a r t i c i p a t e  i n  t h e  n e g o t i a t i o n s  

P r o c e s s i n  good f a i t h .  I f  t h a t  board  h a s  s e l e c t e d  a r e p r e s e n t a t i v e  t o  a c t  i n  t h e i r  

b e h a l f ,  t h a t  r e s p o n s i b i l i t y  e x t e n d e  t o  t h e  r e p r e s e n t a t i v e  as  well a s  t h e  board. 

C e r t a i n l y  a c a n d i d a t e  f o r  a p o s i t i o n  on t h e  b o a r d  cou ld  n o t  engage i n  a p r o h i b i t e d  

p r a c t i c e  u n t i l  s u c h  t i m e  a s  h e l s h e  had won t!,e a u t h o r i t y  end r e s p o n s i b i l i t y  t o  a c t  

a s  a b o a r d  member. Plr. Weston had won t h a t  a u t h o r i t y  a t  some p r i o r  p a i n t  i n  t i m e .  

Tha t  a u t h o r i t y  and r e s p o n s i b i l i t y  c o n t i n u e s  i n  e f f e c t  u n t i l  s u c h  t i m e  as M r .  Weston, 

or any board  mcmher, i s  d c r c v t e d  v i a  an e l e c t i o n ,  r e s i g n s .  i s  r e c a l l e d ,  or i n  some 

o t h e r  manner l o s e s  the a u t h o r i t y  of o f f i c e .  TI,* f a c t  t h a t  M r .  Wenton was a c a n d i d a t e  

f o r  a s c h o o l  board  p o s i t i o n  c a r r i e s  no more s i g n i f i c a n c e  t h a n  i f  h e  were  a c a n d i d a t e  

f o r  Mayor. Re w a s ,  i n  f a c t ,  a s c h o o l  board  member a t  t h e  t i m e  h i s  l e t t e r  was p u b l i s h e d .  



The f a c t  t h a t  t h e  board was not  i n  o f f i c i a l  s e s s i o n  i s ,  i n  t h e  opin ion  of t h e  

Sec re t a ry ,  of no consequence. Mr. Weston'a term of  o f f i c e  does  n o t  e x p i r e  a t  t h e  

c l o s e  of each board meeting and he  may n o t  move i n t o  and o u t  of h i s  o f f i c i a l  r o l e  

h i s  p l ea su re .  Even i f  Mr. Weston had en t e r ed  a d i s c l s i m e r  w i t h i n  h i s  l e t t e r  

a l l e g e d  t h a t  he was speaking as n p r i v a t e  c i t i z e n  or  as a board cand ida t e ,  t h e  

r e s t r i c t i o n  on h i s  freedom of speech would s t i l l  e x i s t  r e l a t i v e  t o  s u b j e c t s  of 

n e g o t i a t i o n s .  I n  the  opin ion  of  t h e  Sec re t a ry ,  an employer may n o t  d i s cha rge  any 

l e g a l  o b l i g a t i o n s  under the  P r o f e s s i o n ~ l  Negot ia t ions  Act v i a  a s imple  d i s c l a imer  

of h i s  o r  h e r  o f f i c i a l  p o s i t i o n .  To do s o  would undermine t h e  i n t e n t  of t h e  Act. 

Far  example, t h e  law p r o h i b i t e  an employer front i n t i m i d a t i n g  employees i n  t h e  

'exercise of t h e i r  o r g a n i z a t i o n a l  r i g h t s .  Even i f  t b c  employer claimed t o  h e  a c t i n g  

as an i n d i v i d u a l  w i thou t  a u t h o r i t y ,  t h e  capac i t y  of t h e  employer t o  h i r e  and te rminate  

i s  eve r  p r e sen t  i n  r e a l i t y  and i n  t h e  minds of t h e  employees. If t h e  s t a t u t u e s  d id  

provide  an  avenue f o r  d i s cha rg ing  employer r e s p o n s i b i l i t i e s  v i a  a d i sc l a imer ,  they 

would i n  t u r n  g r a n t  f r e e  r e i n  t o  e m p l o y e r s  t o  a c t  i n  a n y  m a n n e r  

they s o  d e s i r e .  The Sec re t a ry  i s  con f iden t  t h a t  the  l e g i s l a t u r e  d i d  not. i n t e n d  t u  

al low such a cond i t i on  to  e x i s t .  The Sec re t a ry  f i n d s  t h e r e f o r e ,  based upon the  ahove 

r a t i o n a l e ,  t h a t  M r .  Wevton was a c t i n g  i n  t h e  capac i t y  of a member of t h e  Board of 

Education i n  h i s  l e t t e r  t o  the  e d i t o r  publ i shed on A p r i l  2.  1981 i n  t h e  Yates  Center 

NBWB. 

As s t a t e d  be fo re ,  the  second ques t i on  t o  he addressed  i s ;  "Did the  a c t i o n  and 

StRCements of M r .  Weston v i a  h i s  l e t t e r  t o  the e d i t o r ,  evidence a r e f u s a l  t o  n e g o t i a t e  

i n  'good f a i t h '  as  r equ i r ed  by K.S.A. 72-54?3?". I n  regard  t o  t h i s  ques t i on ,  t h e  

S e c r e t a r y  must analyze  the  s t a t emen t s  made w i th in  Mr. Wcston's l e t t e r  t o  de termine  

t h e  e x i s t e n c e  o r  l a ck  of 'good f a i t h '  as  r equ i r ed  by t h e  s t a t u r e .  I n  o rde r  t o  pro- 

p e r l y  analyze  those  s t a t emen t s ,  t h e  Sec re t a ry  must be p a r t i c u l a r l y  cognizant  of 

several s p e c i f i c  s t a t u t o r y  p rov i s ions  which i d e n t i f y  t h e  p l a y e r s  and t h e i r  p a r t s  i n  

the  n c s u t i a t i o n s  p roces s  

K.S.A. 72-5414 s t a t e s :  

"PI-ofess ional  employees' r i g h t s ;  r e p r e s e n t a t i o n  of enlployecs and 
school  boards:  n e g o t i a t i o n s .  P r o f e s s i o n a l  employees s h a l l  have 
the  r i g h t  t o  form, j o i n  or a s s i s t  p r o f e s s i o n a l  employees' organiza-  
t i o n s ,  t o  p a r t i c i p a t e  i n  p r o f e s s i o n a l  n e g o t i a t i o n  w i t h  boards  of 
rducat ion  through r e p r e s e n t a t i v e s  of t h e i r  own choosing f o r  t h e  
purpose o f  e s t a b l i s h i n g ,  ma in t a in ing ,  p r o t e c t i n g  o r  improving terms 
and cond i t i ons  of  p r o f e s s i o n a l  s e r v i c e .  Professional employees 
s h a l l  u l s o  hove the r i g h t  t o  r e f r a i n  from any or  a l l  of t h e  forr- 
going a c t i v i t i e s .  I n  p r o f e s s i o n a l  n e g o t i a t i o n s  under  t h i s  a c t  t h e  
board of educat ion  may be repreoented  by an agent  o r  c o n n i t t e e  
des ignated  by i t . "  

K.S .A.  72-5415 then s t a t e s :  

" ~ x c l u s i v e  r e p r e s e n t a t i o n  of n e g o t i a r i n g  u n i t s ;  any employee o r  
group may p r e s e n t i t s  p o s i t i o n  o r  proposal .  (a )  Wlien a r e p r e s e n a t i v e  
is des ignated  or s e l e c t e d  f o r  t h e  purposes of p r o f e s s i o n a l  n e g o t i a t i o n  



by t h e  ma jo r i t y  of t he  p r o f e s s i o n a l  cmployces i n  a n  a p p r o p r i a t e  
n e g o t i a t i n g  u n i t ,  such r e p r e s e n t a t i v e  s h a l l  he t he  e x c l u s i v e  r ep r e -  
s e n t a t i v e  of a l l  the  p r o i e s e i o n a l  employees i n  t he  u n i t  f a r  such  
purpose.  (b)  Nothing i n  t h i s  a c t  o r  i n  a c t s  anelldatory t he r eo f  o r  
supplementa l  t h e r e t o  s h a l l  be consr rued  t o  p r even t  p r o f e s s i o n a l  
employees, i n d i v i d u a l l y  o r  c o l l e c t i v e l y ,  from p r e s e n t i n g  or  making 
known t h e i r  p o s i t i o n s  o r  p roposa l s  or both  t o  a hoard  of educa t i on ,  
a supe r in t enden t  of s choo l s  o r  o t h e r  ch i e f  e x e c u t i v e  o f f i c e r  employed 
by a board  of education." 

These two s ec t i n l l s  of t h e  P r o f e s s i o n a l  Nego t i a t i ons  Act g i v e  t h e  employees t he  

r i g h t  t o  o p t  f o r  or t ;un iza t ion ,  and g ive  t he  s e l e c t e d  o r ~ a n l z a t i o n  "exc lus ive"  

r e p r e s e n t a t i o n  r i g h t s .  The employees i n  t h i s  case % opted  for o r g a n i z a t i o n ,  and 

de s igna t ed  t he  complainant  as t h e l r  e x c l u s i v e  r e p r e s e n t a t i v e .  The a c t i o n s  taken  

by t h e  employees a re  s o l e l y  t h e i r s  t o  e x e r c i s e  and employers must be e s p e c i a l l y  wary 

' t o  i n s u r e  t h a t  they  do no t  i n t e r f e r e  w i th  t h e  employee8 i n  che e x e r c i s e  of t hose  

r i g h t s .  I n  a r e c e n t  op in ion  (81-185) t h e  Kansas At torney  Genera l  ana lyzed  t he  

language i n  K.S.A. 72-5415(a) and found i n  p a r t  t h a t ;  "C lea r l y ,  i f  n Board of  

Educat ion  a t t emp ted  t o  n e p t i a t c  d i r e c t l y  u i t h  members of a c o l l e c t i v e  n e g o t i a t i o n s  

u n i t  f o r  which a r e p r e s e n t a t i v e  had  been s e l e c t e d ,  s a i d  board  might w e l l  be  adjudged 

t o  have committed a p r o h i b i t e d  p r a c t i c e  under  t he  p r o v i s i o n s  of K.S.A. 72-5430(h) (6 )" .  

The S e c r e t a r y  concurs wi th  t h i s  i n t e r p r c t a t i o n , f i n d i n g  t h a t  t he  employer, t h e  Board 

of Educat ion  i n  t h i s  i n s t a n c e ,  has  t he  r e s p o n s i b i l i t y  t o  acknowledge t h e  e x c l u s i v e  

r i g h t s  of t h e  representative and t o  engage i n  p r o f e s s i o n a l  n e g o t i a t i o n s  w i th ,  & 

only  w i t h ,  t he  r c p r e s r n t a t i v e  " i n  good f a i t h " .  I n  o r d e r  t o  p rope r ly  p a r t i c i p a t e  i n  

t he  p r o c e s s ,  each p a r t y  should  a r r i v e  a t  t he  t a b l e  with an  open mind. C e r t a i n l y  they  

w i l l  each a r r i v e  with p o s i t i o n s  i n  which they  helicve and whlch convey t he  wishes  of 

t he  m a j o r i t y  of  those  they  r e p r r s e n t .  The good f a i t h  requirement i n  t h e  s t a t r l t e ,  

however, contempla tes  a g r c a t  d e a l  more than an r r chang r  of t hose  p o s i t i o n s  o r  pro- 

p o s a l s .  The S e c r e t a r y  i s  of t he  op in ion  t h a t  t he  p a r t i e s  are r equ i r ed  t o  meet 

embracing t h e  a t t i t u d e  t l ia t  t h e i r  p o s i t i o n s  a re  amendable i f  t h e  f a c t s  so d i c t a t e .  

Ce r t a in  s t n t emen t s  i n  Mr. Weston's l e t t e r  i n d i c a t e  an ahsence  of t h i s  p o t r n t i a l  f o r  

flexibility. M r .  Wrston i n d i c a t e s  t h a t  his pos i c ion  f a v o r s  t h e  younger tcnclrers 

and t h a t  i r r e s p e c t i v e  of t he  wishes  of "some of t he  employeen", v i a  t h e i r  e x c l u s i v e  

r e p r e s e n t a t i v e ,  he has "no i n t e n t i o n  of changing". While n o t  c o n t r o l l i n g ,  i t  i s  

c e r t a i n l y  worthy of n o t i c e  t h a t  t he  Nat iona l  Lnhor R e l s t l o n s  Board and t b r  cour t s  

l a  rev iew,  13uve long  h e l d  t h a t  a " t ake - i t - o r  leave- i t "  approach t o  b a r g a i n i n g  is not  

always an i l l e g o 1  one.  T h e  Second C i r c u i t  Court o f  Appeals i n  a review of  a  ati ion^: 

Labor R e l a t i o n s  Board d e c i s i o n  on t h i s  rna t te r  d id  f i n d  however t h a t  t h e  tr4.e-it-or- 

l e a v e - i t  approach i l l e g a l  when coupled wi th  conimunications t o  t he  employees t h a t  

t he  company and no t  t he  union was t h e i r  X e  r e p r e s e n t a t i v e .  The Court f u r t h e r  

a f f i rmed t h a t  the emplover may nnc d s c & t b  t b c  unitin throllgh t he  emplnyess h u f  i s  -- 



required t o  dea l  wi rh  t he  cnpkees chrougI> t he  ~ n i _ o ~  

I f  Mr. Weston and t h e  ba lance  of t h e  board b e l i e v e  i t  t o  he  i o  t h e  b e s t  p u b l i c  

i n t e r e s t  t o  expend a l l  t h e i r  t a x  d o l l a r s  a t t r a c t i n g  and rewarding t h e  younger t e a c h e r s  

they may c e r t a i n l y  e x e r c i s e  t h a t  op t i on  b u t  only  a f t e r  f u l l  p a r t i c i p a t i o n  i n  t h e  

aego t i a t i ons  p roce s s .  I f  t h e  younger t e a c h e r s  do no t  b e l i e v e  thcy  are be ing  p rope r ly  0 
r ep r e sen t ed  by t he  o r g a n i z a t i o n  thcy  may p e t i t i o n  t o  d e c e r t i f y  t h e  o r g a n i z a t i o n  or  

they may b r i n g  charges  be fo re  t he  Sec r e t a ry  a l l e g i n g  t he  e x i s t e n c e  of such a c o n d i t i o n .  

I n  no c a s r ,  however, are  t h e  i n t e r n a l  workings of t h e  employee o r e a o i z a t i o n  s u b j e c t  

t o  t h e  s c r u t i n y  of t he  Board of Educat ion .  S ta tements  of  t h e  type  which appeared i n  

M r .  Weston's l e t t e r  can on ly  be i n t e r p r e t e d  as on a t t e m p t  t o  inf lame t he  p u b l i c  m d  

. the  younger t e a c h e r s  a g a i n s t  t h e  employee o r g a n i z a t i o n  and are, i n  and of t h r m c l u e s ,  

a s u b t l e  form of  n e g o t i a t i o n s .  That  i s ,  t hey  e o n s t l t u t e  an a t t emp t  on t h e  p a r t  of 

t h e  hoard t o  f o r c e  t he  o r g a n i z a t i o n  t o  amend t h e i r  p o s i t i o n s  through a means oci ter  

t h a n  " p r o f e s s i o n a l  n e g o t i a t i o n s " .  A c t i v i t i e s  of t h i s  type  can only  serve t o  d e s t r o y  

a p roce s s  which t h e  l e g i s l a t u r e  h a s  implemented t o  f a c i l i t a t e  harmonious and coop- 

e r a t i v e  problem s o l v i n g  w i t h i n  t h e  s choo l  d i s t r i c t s  of  t h i s  S t a t e .  A d d i t i o n a l l y ,  

"nego t i a t i ons "  w i th  t he  p u b l i c  or  f a c t i o n s  of t h e  a p p r o p r i a t e  ba rga in ing  u n i t  deny 

t h e  o r g a n i z a t i o n  t h e  r i g h t  t o  f u n c t i o n  as  t he  e x c l u s i v e  r e p r e s e n t a t i v e  of t h e  u n i t  

which i s  a v i o l a t i o n  of K.S.A.  72-5430(b) ( 6 ) .  The d i s c r e d i t i n g  s t a t emen t s  and 

innuendos conta ined  i n  M r .  Weston's l e t t e r  c o n s t i t u t e  v i o l a t i o n s  of K.S.A. 72-5430 

(b) (1)  nndlar  ( 2 ) ,  i n  t h e  opin ion  of t he  S e c r e t a r y ,  and when viewed i n  t o t a l ,  

ev idence  a c l e a r  l a c k  of good f a i t h  as a l l e g e d  by complainant .  The S e c r e t a r y  i s  of  

t h e  f u r t h e r  op in ion  t h a t  M r .  Weston's l e t t e r  became a v i o l a r i o n  of t he  P r o f e s s i o n a l  

Nego t i a t i ons  Act a t  t he  t ime h i s  s t a t emen t s  began t o  i n s i n u s t e  misrepresentation of 

u n i t  members by t h e i r  r e p r e s e n t a t i v e s ,  and when he espoused a p o s i t i o n  of unyie ld-  

i n g  f a v o r i t i s m  toward t h e  younger t e ache r s .  

It should  be  noted  t h a t  whi le  t he  P r o f e s s i o n a l  Nego t i a t i ons  Act r e q u i r e s  t h a t  

any v i o l a t i o n  t he r eo f  must be found t o  be  "wi l l fu l" .  t h e  e x i s t e n c e  of i n t e n t  may be  

determined by i n f e r e n c e .  From the  moment Mr. Veston became a board member he  was 

charged w i th  t he  du ty  and r e s p o n s i b i l i t y  f o r  f a m i l i a r i t y  w i t h  t h e  p rov i s i ons  of t h e  

Act. I n  a d d i t i o n ,  as t h e  c h i e f  n e g o t i a t o r  f o r  t he  board ,  Mr. Weston should  have 

made hinlself  t o t n i l y  f a m i l i a r  w i th  t h e  ] ~ r o v l s i n n s  of t he  Ace. Any f a i l u r e  t o  do s o  

does no t  c o n s t i t u t e  an adequate  defense  a g a i n s t  p o t e n t i a l  v i o l a t i o n s  of  the  Act. 

I n  summary, t h e  S e c r e t a r y  f i n d s  1 )  Thac Mr. Weston was a c t i n g  i n  t h e  capac i t y  of  

P r e s iden t  of t h e  Board of Education and c h i e f  n e g o t i a t o r  of U.5.D 366 a t  t h e  t ime 

t he  l e t t e r  t o  t h e  e d i t o r  was w r i t t e n  and pub l i shed .  2) Thac t he  a c t i o n  and s t a t e -  



mentr, mado b y  Mr. Weston,  v i a  h i s  l e t t e r  t o  t h e  c t l i t o r ,  do  e v i d e n c e  a r e f r t s a l  t a  

n e g o t i t a t e  i n  "good f a i t h "  as r e q u i r e d  by K.S.A. 72 -5423 ,  and 3 )  T h a t  t h e  a c t i o n s  el 

Mr. W r s t o n  do c o n s t i t u t e  a " w i l l f u l "  v i o l a t i o n  of K.S.A. 72-5430 (b) ( 5 )  as a l l e g e d  

by p e t i t i o n e r .  

Upon a f i n d i n g  t h a t  a v i l l f i i l v i o l a t i o n  o f  t h e  Ac t  h a s  o c c u r r e d ,  t h e  S e c r e t a r y  

i s  c h a r g e d  w i t h  t h e  d u t y  of d e t e r n l i n i n g  an a d e q u a t e  remedy. The S e c r e t a r y ,  t h e r e f o r e .  

o r d e r s  U.S.D. 366 t o  h e n c e f o r t h  cease and d c s i s t a l l  silch unlawful  a c t i o n .  The 

S e c r e t a r y  f u r t h e r  f i n d s  t h a r  a d d i t i o n a l  r e m e d i e s  cou ld  d e s t r o y  r a t h e r  t h a n  promote a 

harn8onious r e l a t i o n s h i p  be tween  t h e  p a r t i e s  and a s  such  would b e  c o u n t e r  p r o d u c t i v e .  

The S e c r e t a r y ,  t h e r e f o r e ,  d c n i e s  a l l  o t h e r  - r e l i e f  soug l l t  by p e t i t l o n e r .  

I T  I S  SO ONIERED THIS X L L  DAY OF joo~p,I~er , 1901.  

J d r n  i 'oweld ( f o r  Dr. HarveyL. Ludbick .  
~ e c  jetary the Depar tment  of  Human 
Rcs urces)  mploynen t  K e l a t i u n s  A d m i n i s t r a t o r  
dpb r R e l a t i o n s  S e c t i o n  P 4 
51 West S l x t h  S t r e e t  
Topeka, Kansas 6hhO3-3178 


