
BEFORE THE APPEALS BOARD 
FOR THE

KANSAS DIVISION OF WORKERS COMPENSATION

DEBORAH L. HELMS )
Claimant )

VS. )
) Docket No. 1,005,149

MEADOWBROOK REHABILITATION HOSPITAL )
Respondent )

AND )
)

LIBERTY MUTUAL INSURANCE COMPANY )
Insurance Carrier )

ORDER

Claimant appeals the October 11, 2002 Preliminary Decision of Assistant Director
Kenneth J. Hursh.  Claimant was denied temporary total disability compensation after the
Assistant Director found that the respondent had offered claimant work within claimant’s
restrictions and claimant had refused to attempt that work.  The order went on to find that
claimant had not proven that she was completely and temporarily incapable of engaging
in any type of substantial and gainful employment pursuant to K.S.A. 44-510c.

ISSUES

Claimant raises the issue of whether claimant suffered accidental injury arising out
of and in the course of her employment, therefore entitling her to temporary total disability
compensation.  However, that issue was not presented to the Assistant Director at
preliminary hearing.  The only issue presented was claimant’s entitlement to temporary
total disability compensation and whether claimant refused to accept work which was
offered by respondent within her restrictions.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based upon the evidence presented and for the purposes of preliminary hearing,
the Appeals Board (Board) finds that the order of the Assistant Director should be affirmed.

Claimant somewhat backhandedly attempts to create a jurisdictional dispute in this
matter by alleging that the issue is whether she suffered accidental injury arising out of and
in the course of her employment.  However, that particular issue was not denied by
respondent at the preliminary hearing.  The only issue presented to the Assistant Director
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was whether claimant was entitled to temporary total disability compensation.  Respondent
had offered claimant work within her restrictions and claimant had refused to attempt that
work based upon her discomfort.  The only true issue for consideration, therefore, is
whether claimant is entitled to temporary total disability compensation.

K.S.A. 44-534a and K.S.A. 2001 Supp. 44-551 limit a party’s right to appeal from
preliminary hearings to situations where the Administrative Law Judge exceeded his or her
jurisdiction in granting or denying the relief requested.  K.S.A. 44-534a sets forth specific
issues which, if disputed, shall be considered jurisdictional and subject to review by the
Board.  These issues include whether the employee suffered an accidental injury, whether
the injury arose out of and in the course of the employee’s employment, whether notice is
given or claim timely made, or whether certain defenses apply.

The dispute raised by claimant involves none of the jurisdictional issues listed in
K.S.A. 44-534a.  Additionally, since the Administrative Law Judge is empowered under
K.S.A. 44-534a to award temporary total disability compensation from a preliminary
hearing, it cannot be said that Assistant Director Hursh exceeded his jurisdiction in denying
the benefits requested.  Claimant’s attempt to create a jurisdictional issue out of this
situation, therefore, fails and the Board finds that this matter is a non-jurisdictional appeal
from a preliminary hearing and claimant’s appeal is, therefore, dismissed.

WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
Preliminary Decision of Assistant Director Kenneth J. Hursh dated October 11, 2002,
should be, and is hereby, affirmed.

IT IS SO ORDERED.

Dated this          day of December 2002.

BOARD MEMBER

c: Neil A. Dean, Attorney for Claimant
John M. Graham, Jr., Attorney for Respondent
Robert H. Foerschler, Administrative Law Judge
Kenneth J. Hursh, Assistant Director
Director, Division of Workers Compensation


