BEFORE THE APPEALS BOARD
FOR THE
KANSAS DIVISION OF WORKERS COMPENSATION

TIMOTHY G. REEK
Claimant
VS.

Docket No. 198,357
C. A. KOEHLER CONTRACTING, INC.
Respondent

AND

INSURANCE COMPANY OF NORTH AMERICA
Insurance Carrier
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ORDER

The respondent and insurance carrier request review of the Preliminary Hearing
Order of Administrative Law Judge Steven J. Howard entered in this proceeding on March
29, 1995.

ISSUES

The Administrative Law Judge granted claimant's request for an authorized treating
physician and took the question of entitlement to temporary total disability benefits under
advisement pending the receipt of additional medical evidence. The respondent and
insurance carrier requested review and contend claimant failed to prove he sustained
personal injury by accident arising out of and in the course of his employment with the
respondent. That is the sole issue now before the Appeals Board.

FINDINGS OF FACT AND CONCLUSIONS OF LAw

For purposes of preliminary hearing, the Appeals Board finds as follows:
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The Preliminary Hearing Order of the Administrative Law Judge should be affirmed.
Although there may be some question regarding the exact time certain events occurred
surrounding claimant's alleged accident on January 5, 1995, the evidence presented to
date indicates claimant has preliminarily satisfied his burden of proof that he did sustain
personal injury by accident arising out of and in the course of his employment with the
respondent when he was moving equipment in his truck as alleged and injured his left
shoulder. After the lifting incident, claimant immediately called the respondent's office,
reported his injury, and requested medical treatment. In light of all the evidence presented
to date, the Appeals Board finds claimant's testimony to be credible and persuasive.

WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
Preliminary Hearing Order of Administrative Law Judge Steven J. Howard, dated March
29, 1995, should be, and hereby is, affirmed.

IT IS SO ORDERED.

Dated this day of July, 1995.
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C: Timothy V. Pickell, Westwood, Kansas
Michael W. Downing, Kansas City, Missouri
Steven J. Howard, Administrative Law Judge
David A. Shufelt, Acting Director



