STATE OF KANSAS .
PUBLIC EMPLOYEE RELATIONS ROARD
DEPARTMIENT OF HUMAN RESOURCES

535 KANSAS, ROOM 1102
. TOPEKA, KANSAS

KANSAS HIGHER EDUCATION ASSOCIATION

Petitioner,

vs. CASE J-UC-1-1978

COFFEYVILLE COMMUNITY JUNTOR COLLEI

Respondent.

UNIT DETERMINATION ORDER

Comes now this 9th day of March 1978, the matter of the determination of the
appropriate unlt of professional employees ai: Cotfeyville Community Junior
College for hearing. The hearing was conducted by Jerry Powell, the duly

appointed designee of the Secretary of the Department of Human Resources.

APPEARANCES

The p.etitioner appears by and through Mr. Eg’gor J. Salem, Executive
Sec;retary, Kansas Higher Education Association_.
The respondent a;;péar.s by and ﬁhrough its counsel, Mr. Roy Kirby, Attorney
at Law, Coffeyville, Kansas 67337.
1. A unit certification petition was filed by Coffeyville Comunity

Junior College -~ Kansas Higher Education Asscciation with the designee of the
Secretary of the Department of Human Resources on Dec@ber 13, 1977, seeking
investigation and detemination of the appropriate unit question. A dascrip-
tion of the appropriate unit as outlined by Coffeyville Commuwnity Junior
College - Kansas Higher Education Association was attached to tl';e pe‘l‘:ition.

) 2. A reguest for description of the appropriate unit as outlined by
Coffeyville Commnity Junior College was mailed on December 19, 1977,
answer to request received Janvary 16, 1978,

3. A hearing was conducted on the Oth day of March 1978, beginning
at 2:00 P.M,

12 %Uc—l-lws




ISSUE

The instant case comes beforé the examiner for detemmination of the scope of
the appropriate unit of professional employees at Collfeyville Community Junior
College. Agreement was reached by the parties on a majority of the job
classifications to be placed in the unit. However, there is a dispute regard-
ing five (5) job classifications. This order will, therefore, be limited to
the job classificatiéﬁs in dispute. The specific classifications in question
are as follows:

1. Director of Library NMesources

2., Director of Audio Visual

3. Director of Admissions

4, Director of Student Life

5.‘ 8ix (6) Physical Edueation Instructors, Coaches
FINDINGS OF FACT

1. That Coffeyville Cormunity Junior College is the appropriate
puBIic employer within the meaning of KSA 72-5413 et. seq.

2. That Coffeyville Commmity Jﬁnior College faculty - Kansas
Higher Education Association is a professional employee organization within
the meaning of KSA 72-5413 et, seq.

3. That this case is properly before Mr, Powell as the designee of
the Secretary of the Department of Human Resources,

4. That Coffeyville Commmity Junior College - Kansas Higher Educa-
tion Association did on or albout December 12, 1977, request recognition from
Coffeyville Cormunity Junior College as the exclusive professional enployee
organizatioﬁ within the meaning of KSA 72-5413 et. seq. for the purpose of
representing the employees as set forth in the petition,

5. That Coffeyville Commmmity Junior College did, on or about January
16, 1978, reject the description ol the appropriate unit submitted by
Coffeyville Commumnity Junior College — Kansas Higher Education Association
and did submit an alternate list of the job calssifications they believed
to constitute the appropriate unit.

6. That Coffeyville Commni;cy Junior College did propose a stipulation
tc include the Director of Library Resources and the Director of Audio Visual
within the appropriate uﬁit, provided that the Director of Admissions and the

Director of Student Life be similarly included. (See T-6,7,8)
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7. That Coffeyville Community Junior College - Kansas Higher Fducation ',
Association did reject the proposal of Ooffeyvillé Community Junior College
referred to in item six (6) of findings of Tact. (Sec T-8,9)

8. That Coffeyville Commmity Junior College did amend its answer to
provide for the inclusion of the Director of Admission and the Director of
Student Life in the event the examiner found the Director of Library Resources
and the Director of Audio Visuzl to be included within the appropriate unit.

9. That the amendment as outlined in i tom 8 (Fiadings of Tact) of fered
by Colfeyville Community Junior College wus wimled Ly Mr, Powell, Dewring
Examiner. (See T-9) -

10. That the description of the appropriate unit of professionzl em—
ployees presented by Coffeyville Commumnity Junior College - Kunsas Higher Ed-
ucation Association stands iznchang’ed from the original description,

(See ’I"-9,l10,11,12)

11. That the description of the appropriate unit of professional em—
ployees presented by Coffeyville Conmunity Junior College stands unchanged with
the exception of the amencment spoken to in ditem 8 (lindings of ety
(8ee T-12,13,14)

12. That a loeal faculty organization specifically the "Faculty Forum'
has existed at Coffeyville Community Junior College for a number of years and
has served in the past as the negotiating body at Coffeyville Community Junior
College, representing all employees of the College that were eligible for
membership in the "Faculty Forum' including the teaching faculty, the Director .
of Library Resources, and the Director of Audio Visual. (See T-15,18)

13. That on or about July 7, 1977, three of the P.E. instructors,
coaches specifically Dick Foster, Pat Henderson and Lou Serrcne submitteg
Jetters to Dr. Graham and Randy Downing stating their wishes to avoid having
their contracts negotiated on a2 group basis by the salary negotiating commit-
tees. (ISee T-28,29 and KMFA-Fxhibit 1) (See T-30,31 and KiEA~Exhibit 2)

- 14. That there is currently an agreed upon salary proposal which has
been accepted and formally adopted at Coffeyville Community Junior College,
allowing an average salary increase of approximately 5.5 or 6 percent.

(See T-33) ‘

15. Tﬁa’c salary information was secured from Dr, Graham which shows
salary increases for members of the ooa.chiné staff in amounts ranging from 7
percent to 22 percent, (See T-38,39)
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18, Thét a document of Coffeyville Community Junior College was sub-
mitted into evidence (Respondents Exhibit #1) which lists the Director of
Library Resources, the Director of Audic Visual, the Director of Admissions,
the Dirvector of Student Life and the six P.E. instructors, coaches as members
ol the faculty, (See 1-54,55,56)

17. That Mr. Stanley Gene Dule testified the information regarding
his salary as réportéd on Petitioners Exhibit #7 is approximately $2,000.00
overstated. (See T-83)

18. That the coaches in question all have regular classroom teaching
responsibilities. (See T 64 and T 68)

19. That the contracts for school year 1977-1978 were identical for
2ll members of the "Faculty Forum" and apparent diserepancies in salary increase
percentages are due to prometions and iength of contract year. (See T-70,71)

. 26. That the Director of Library Resources, the Director of Audio Visual,
the Director of Admissions and the Director of Student Life have similar
responsibilities in their authority to perform administrative duties. (See T-78,
79)

21. That the Director of Library Resources the Director of Audio Visual,
the D1rector of Admissions and the Director of Student Life supervise only
non-professional empiloyees. ' (See T-78,79 and 7-89)

22. That the Director of Library Resources and the Director of Audio
Visual serve in a professicnal, educational or inétruc‘cional capacily.

(See T-78,73)

23. That the Director of Library Resources and the Director of Audio

Visual have in the past participated with and been members in a professional

employees organization, specifically the "Faculty Forum’. {See T-16,17 and T-88)

 CONCLUSIONS OF LW - ORIER

One of the questions in this case revoives around definitions set forth in

the Professional Negotiations Act. It is important to note that anployees
may be divided into three groups. Administrators, professional etmployees,
and non-professional employees.
Non-professional employees are addressed at KSA 75-4392 {(a) regarding thelr
mghts to organize and enter into negotiations with their employers. KSA
75—4322 (a) states: )

"Definitions. 4s used in this act: (a) "Public employee' means any
person employed by any public agency, except those persons classed as super—

visory employees, professional arployees of school districts, as defined by
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subsection (c) of X.3.4A. 72~-5413, elected and management officials, and

confidential employees.'

It must be remembered that any employee of the junior coilege who is not
determined to be a "professional employee” or "administrative employee"
would be eligible to organize and meet and confer within the guidelines of

the Public Employer-Fmployee Relations Act.

KSA 72-5413 defines the classifications of administrative amployee and pro-
fessional employees. The definition of professional employee is set out at
KSA 72-5413 (c¢) which states:

"(e) Professioﬁal enployee" means any person employed by a board of
education in a position which requires a certificate issued by the state

board of education or employed in a professional educational or instructional

capacity by a board of edication but shall not mean any such person who is

an administrative employee." (Emphasis added)

The definition of administrative employee at KSA 72-5413 (d) states:

"(d) Administrative employee” means, in the case of a school. district,
any person who is employed by a board of education in an administrative
capacity and is fulfilling duties for which an administrator's certificate
is required pursuant to K.S.A. 1977 Supp. 72-7513; and, in the case of an
area vocational-technical school or community junior college, any person who
is employed by the board of ooritrol or the board of trustees in an adminig-
trative capacity and who is acting in that capacity and who has authority, in
the interest of the board of control or the board of trustees, to hire, trans-
fer, suspend, layoff, recall, promote, discharge, assign, reward or disci-
pline other employees, or responsibly to direct them or to adjust their griev-
ances, or effectively to recommend a preponderance of such actions, if in
connection with the foregoing, the exercise of such authority is not of a

merely routine or clerieal nature, but requires the use of independent Judge-

ment."

Special attention must be paid to the definition of achrﬁ.nistratiw-ze employee.
It ®Md be difficult to imagine any faculty member of any institution that
was completely devold of any administrative responsibilities. If no other
instance were available, one might cite the fact that as a faculty member one
could "effectively recommend" rewards or discipline through peer evaluaticn.

If, however, one were to be zfflicted with such *'tunnel vision', the Iaw would
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then define no one as o professionnl emloyee.  ‘The Intent of the law, bilater-
al exchange, would then be deleated. There are in fact and practice, dif-
ferences between administrative and faculty personnel, and it is in an effort
to clarify those distinctions that this order is written. It is the conclu—
sicn of this examiner that the legislativé intent for excluding administra—
tive persomel was to maintain the efficient operation of the institutions
spoken to within this statute. Assume for a moment that an employee with
administrative responsibilities in the areas of hiring, transferals suspen—
sions, layoffs, reczlls, promotions, discharges, assignments, rewards, and
discipline were included within the scope of the bargaining unit. This
individual would then be required to wear two hats. On one hand he would be
in consultation with the other facuity members in an effort t.o promote their
wishes as employees. On the other hand he would be in consultation with the
a.dministﬁtion in an effort to promote their wishes as managers of the insti-
tution. The dilemma faced by this individual, and the difficulty experienced
by him in the exercise of his duties to both are self~evident. It is obvious
that the most efficient operation of the instituticn would be hampered., It
is, therefore, the conclusion of this examiner that although an individual
does possess and exercise any or all of the administrative authority as set
fortﬁ in the law, he may not be defined as an administrative employee unless

that authority is exercised over other members of the appropriate unit,

Four specific j05 classifications were addressed during the hearing at Coffey~
ville Cammunity Junior College. Although only two of these classifications
were menticned originally, all four classifications are directed to perform
duties of a similar nature in a professional capacity outside the classroom,
The classifications in question are the Director of Library Resources, Director
of Media Ser{rices, Director of Admissions and Director of Student Life., Testi-
mony has shown that the individuals emploved in these classifications do in
fact exercise some degree of administrative authority. This authority, how-
ever, iz not exercised over other professionals within the appropriate unit,
but rather over clerical and other non-professional employees. It has also
been found that these individuals are in fact employed by Coffeyville Coxmumity

Junior College in a professional educational or instructicnal capacity as

spoken to at KSA 72-5413 {c).
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Furthermore, KSA 72-5420 states:

"Criteria for determining appropriate unit of amployees' organization,
In each case where the question is in issue, the secretary shall decide, on
the basis.of the community of interest between and arong the professional em—
ployees of the board of education, the wishes of the professional-employees
and/or the established practices among the professional em#loyees including,
among other things, the extent to which such professional employees have
Joined a professional enployees’ organization, whether the unit appropriate for
the purposes of professional negotiation shall consist of all persons on-

ployed by the board of education who are engaged in teaching or performing

other duties of an educational nature, or some subdivision thereof, except
that a unit ineluding elassroom teachers shall not be appropriate unless it
includes 21l such teachers enployed by the board ol education.™ {Imphasis

added)

Testimony in the record by the college president states that the four classi-
Fications in question do perform duties of an aducational nature as spoken

to in both sections. These individuals then, must be defined as professional
employees, therefore, they may organize in some unit. This organization

could cecur within the unit contéining teaching faculty members or within a
separate professional employees unit., There are certain heuristics which have
traditionally been followed in an effort to make the proper determinations re-
garding the establishment of appropriate units both in size angd composition.
Those guidelines include the effects of overfragmentation and the splintering
of a work organization. 1In light of this criteria it ig the finding of the
examiner that a separate unit of only four individuals would be inappropriate,
therefore, the Director of Library Resources, the Director of Mediz Services,
the Director of Admissions and the Director of Student Life mist he included

within the wnit containing teaching faculty.

The second question facing the examiner concerns the inclusion of six physical
education instructors; coaches,-within the scope of the appropriate unit, It
is important to note at this point the difference between Scope and member-
ship. In the determination of scope of a unit, the question centers on appro-
priateness, The law clearly sets forth at KSA 72-5420, the ¢riteria for ‘
determining the scope of a wmit. Membership within an organization repre-
senting a wnit is an entireiy different matter and is addressed at KSA 72-5414

which states in part:

"Professional employees shall have the right to form, join or assist
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professional employees' organizations, to participate in professional negoti-
ation with bbards.of education through representatives of their own choosing
for the purpose of establishing, maintaining, protecting or improving terms

and conditions of professional service, Professional employees shall also

have the right to refrain from any or all of the foregoing activities. '

These rights of the employee cannct be abridged, Testimony was given at the
hearing in an effort to demonstrate that three P.E. instructors have let it
be known that they have no wish Lo Jein any organisation or associntion which
would then represent them in their contract negotiations. This is clearly
their right pursuant to KSa 72-5414, It is furthernore their right to
present their own position or proposal to the board of education as set out
at KSA 72-5415 (b) which states:

"(b) Nothing in this act or in the act of which this section ig amenda—
tory éhail be construed to prevent professional employees, individually or in
concert or through such representatives as they may choose collectively or
individually, from presenting or making known their positions and/or proposals
to a board of education, a superintendent of schools or other chief executive

officer emgloyed by a board of education,"

The irclusion of the P.E. instructors; coaches, within the appropriate unit
does.not abridge the rights of the three coaches to refrain from Jjoining an
organization or precluds them frem negotiating their own contracts. I, how-
ever, the desires of the three coaches dictate exciusion of all six coaches
from the unit, then the rights of other coaches who might desire to form,

Join or participate in the activities of a professional organization would

be abridged.

The law does state at KSA 72-5420 that one of the criteria for determining an
appropriate unit shall be, " the wishes of the professional employess and/or
the established practices among the professional employees including, anong
other things, the extent to which such professional employees have Joined a
profeésional ehployees' organization." However, the statute subseguently
states, "except that a unit including classroom teachers shall not be
appropriate unless it inciudes 211 such teachers employed by the board of .
education." It is the conclusion of this examiner that the exception stated
above supersedes all other criteria set out at KSA 72-5420. The P.E. in-
structors; coaches, at befeyviile Community Junior College clearly do have
teaching responsibilities as evidenced through testimony presented during

the hearing. Therefore, the P.E. instructors must be included within the
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scope of the a;')propriate unit with all other classroom teachers, This deter-
mination, however, should not be confused, and nothing within would abridge
their rights as mentioned above since nothing herein would require them to

. become menbers or participate in the activities of any employee organization.

Therefore, it is the order of the examiner that the appropriate unit of

" professional employees at Coffeyville Community Junior College he comprised

of the 'i’ollowing positions:

Include: A. Student Personnel Services

1. Director of Admissions
2. Director of Student Life

B. Iastructional Resource Center

1. Director of Library Resources
2, Director of Audio Visual

C. Health & Physical Education

1. P.E. Instructor, Coach & Division Chairperson
*2. P.B. Instructor and Couch

D. Humanities Division

1. English Instructor & Division Chairperson
*2, Music Instructor

*3.. Speech Instructor

*4¢. Art Instructor

*3. English Instructor

*§. Foreign Language Instructor

*7. Reading Instructor

*8, Journalism Instructor

E. Occupational Division

1. Business Instructor & Division Chairperson
*2, Medical Technology Instructor
*3, Business Instructor

F. Science & Math Divieion

1. Physical Sciex}ce Instructor & Division Cha.irberson
*2. Chemistry Instructor

*3. Math Instructor

*4, Biology/Agriculture Instructor -

*5. Home Economics Instructor
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*G. Biology Instructor
*7. Home Economics Instructor

G. Social Science Division

. 1. Sociology Instructor & Division Chairperson

*2. FEconomics Instructor
*¥3. Psychology Instructor

*4, Hg‘.étory Instructor
(*A11 employess in such Jjob classifications)

Excluded all other employees of Coffeyvilie Community Junior College.

IT IS S0 ORDERED THIS 4 2 DAY OF APRIL, 1978.

BY "~ LA o _~ AR
ry Pow
ecut:r.ve ctor
ublic Emp e Relations Board

Dr. James A. McCain
Secretary of Human Resources
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