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K.S.A.77-517 b e f o r e  p r e s i d i n g  o f f i c e r  Monty R.  B e r t e l l i .  
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1 1 6  1 / 2  S o u t h  Main ,  O t t a w a ,  K a n s a s  6 6 0 6 7  
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T o p e k a ,  K a n s a s  6 6 6 1 2  

R e s p o n d e n t :  A p p e a r s  b y  a n d  t h r o u g h  c o u n s e l  R o b e r t  D .  Overman,  
M a r t i n ,  C h u r c h i l l ,  Overman ,  H i l l  & C o l e ,  C h a r t e r e d ,  
500 N .  M a r k e t ,  W i c h i t a ,  K a n s a s  67214  

ISSUE TO BE DECIDED 

" D i d  A l l e n  C o u n t y  C o m m u n i t y  C o l l e g e  v i o l a t e  t h e  P r o f e s -  
li 

s i o n a l  N e c j o t i a t i g n ~  A c t  b y  d i s t r i b u t i n g  a  p a c k e t  o f  m a t e r i a l s  

i d e n t i f i e d  a s  t h e  B o a r d  o f  T r u s t e e s '  p r o p o s a l  f o r  a two y e a r  

p a c k a g e  ( 1 9 8 9 / 9 0  - 1 9 9 0 / 9 1 )  t o  m e m b e r s  o f  t h e  b a r g a i n i n g  u n i t  

w i t h o u t  t h e  p r i o r  a p p r o v a l  o f  t h e  c e r t i f i e d  e m p l o y e e  o r g a n i z a t i o n  

d u r i n g  t h e  t ime c o l l e c t i v e  b a r q a i n i n g  n e g o t i a t i o n s  were i n  

p r o g r e s s ? "  
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SYLLABUS 

1. PROHIBITED PRACTICE- Interpretation of Statute - NLRB 
Decisions. Where there is no published Kansas case law 
it is appropriate to look at the National Labor Rela- 
tions Act (NLRB) for guidance. While such decisions 
cannot be regarded as controlling precedent, they may 
have value in areas where the language and philosophy of 
the acts are analogus. 

2. PROHIBITED PRACTICES- Direct Dealing - Communications to 
Professional Employees. The Professional Negotiations 
Act does not, on a per se basis, preclude a board of 
education from communicating, in noncoercive terms, with 
its professional employees during collective bargaining 
negotiations. 

3. PROHIBITED PRACTICES - Direct Dealing - Rights of Board 
of Education. A board of Education has a fundamental 
right to communicate with its professional employees 
concerning its position in collective bargaining 
negotiations and the course of negotiations. 

4. PROHIBITED PRACTICES- Direct Dealing - Burden of Proof. 
A board's right to communicate with its professional 
employees during collective bargaining is not unlimited. 
To establish bad ftiith in negotiations the Petitioner 
must show the hoard's communication contained a threat 
of reprisal or force or promise of benefit or denigrated 
the negotiating team or certified representative 
organization or encouraged bargaining unit members to 
abandon the certified representative and negotiate for 
better terms directly with the board. 

5. PROHIBITED PRACTICES - New Offers. Distribution by the 
hoard of education of a proposal previously offered to 
and rei~cted by the bargaining unit members, which 
contain& no new items or proposals, is protected by the 
board's k-iqht to communicate with its professional 
employees and is not to be considered a new offer. 

6. PROFESSIONAL NEGOTIATIONS ACT- Purpose. The underlying 
purpose of the Professional Negotiations Act is to 
encourage good relationships between a board of educa- 
tion and its professional employees and to create a 
favorable climate in which a healthy and stable bargain- 
ing process can be established and maintained. 
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FINDINGS OF FACT 

1. The Allen County Community College - NEA, hereinaEter 
referred to as "Petitioner", and Allen County Community 

College, hereinafter referred to as "Respondent", 

entered into negotiations in 1988 for a master agree- 

ment. The parties failed to reach agreement and 

Respondent's Board of Trustees issued an unilateral 

contracts for 1988 (Tr. P.53, L. 14 P. 54, L.8). 

2. By letter dated January 30, 1989, the Petitioner 

submitted to Respondent its notice of items proposed to 

be negotiated for inclusion in the 1989/90-1990/91 

collective-bargaining agreement. The items listed being 

both monetary and nonmonetary. (Respondent's Ex. C) 

3. By letter dated February 1, 1989, Respondent submitted 

to Petitioner its notice oE iteins proposed to be 

negotiated Eor inclusion in the 1989/90-1990/90 collec- 

tive-bargaininq agreement (Petitioner's Ex. 2). 

Included were language items tentatively agreed upon in 

the 1988 negotiations (Tr. P.56, L. 10-13) 

4. The 198) negotiating team Eor Petitioner was comprised 

of Van Thompson, Ed Lind and spokesman Don Benjamin. 

(Tr. P. 12, L. 6-11). Respondent's team included Robert 

Overman and John Masterson (Tr. P.12, L. 12-15). 
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5. In February, 1989, the parties commenced negotiations on 

the 1989/90-1990/91 Master Agreement (Tr. P. 13, L. 

1-4). On May 15th Respondent's negotiating team 

presented to Petitioner's negotiating team a complete 

package proposal for a 1989/90-1990/91 Master Agreement. 

The proposal was characterized by Respondent's negotiat- 

ing team as "the last and best proposal of the Board." 

(Tr. P. 14, L. 4-6) (Respondent's Ex. A). (Respondent's 

Ex. A). A cover letter to Petitioner's negotiating team 

stated "we request that it be submitted to the Associa- 

tion for ratification." 

6. Petitioner's negotiating team rejected the package 

because of the salary proposal but agreed to take it to 

their membership. Don Benjami,n told Respondent's 

negotiating team "we'll try to get them (the member- 

ship) together within 10 days." (Respondent's Ex. R )  

(Tr. P. 147) L. 7-25) 

7. After the May 15th negotiating session the Petitioner's 

negotiating team met and decided the most expedient 

method ,?f determining the opinion of the bargaining 
.., . 

5 
unit membbrs was through a one-on-one poll. The basis 

for this decision being the college faculty were not all 

available on campus during the summer vacation period to 

attend a meetinq. The polling was conducted on May 16th 
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and 17th by Van Thompson and Ed Lind. Van Thompson 

polled members by telephone and in person. Ed lind 

polled members in person on campus. (Tr. P.17, L. 8-13) 

Between 15 and 17 members of the 25 in the bargaining 

unit were polled with no "Yes" votes. (Tr. P. 18, L. 

9-25). Petitioner stopped polling after a majority of 

the membership rejected the proposalso not all members 

of the bargaining unit were polled. 

8. As part of the polling process Petitioner did not 

distribute the Respondent's proposal package to the 

members of the bargaining unit. (Tr. P. 103, L. 1-2) 

During the one-on-one polling the primary issue for 

discussion was the financial proposals with little or no 

discussion of the other proposals included in the 

package. (Tr. P. 40-41, 43-45, 70, 81-82) Petitioner 

did not believe it was necessary to review or discuss 

the whole package with each member because approximately 

two-thirds of the items had been tentatively agreed to 

during the 1988 negotiations and the faculty members 

were faqlliar with them. (Tr. I?. 69, L .  21 - P. 70, L. 

9. Respondent was not consulted as to the method of 

polling the members of the bargaining unit or when the 

polling would be conducted (Tr. P. 63, L. 12-18) nor did 

it participate in the polling process. Respondent was 
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n o t  a w a r e  t h a t  t h e  o n e - o n - o n e  p o l l  h a d  b e e n  c o n d u c t e d  

u n t i l  i n f o r m e d  o f  t h e  r e s u l t s  a n d  e v e n  t h e n  d i d  n o t  

d e m a n d  a  new p o l l  t o  b e  c o n d u c t e d  i n  a d i f f e r e n t  

manner .  

1 0 .  A t  a  May 3 1 ,  1 9 8 9  m e e t i n g  b e t w e e n  Don B e n j a m i n  a n d  J o h n  

M a s t e r s o n ,  M a s t e r s o n  b e c a m e  a w a r e  t h e  R e s p o n d e n t ' s  

p r o p o s a l  h a d  b e e n  r e j e c t e d  by  t h e  m e m b e r s h i p .  ( T r .  P. 

1 0 4 ,  L .  1 2 - 1 7 )  T h e y  d i s c u s s e d  t h e  m e t h o d  e m p l o y e d  by  

P e t i t i o n e r  t o  o b t a i n  t h e  v o t e  o f  t h e  m e m b e r s h i p  ( T r .  P .  

1 0 3 ,  L .  8 - 1 3 )  a n d  t h e  f a c t  t h a t  t h e  m e m b e r s  o f  t h e  

b a r g a i n i n g  u n i t  h a d  n o t  b e e n  made  a w a r e  o f  t h e  e n t i r e  

c o n t e n t s  o f  t h e  p r o p o s a l  nor r e c e i v e d  a  c o p y  o f  i t .  

( T r .  P .  9 9 ,  L .  1 - 3 )  D u r i n g  t h e  m e e t i n g  M a s t e r s o n  s o u g h t  

a p p r o v a l  f r o m  B e n j a m i n  t o  s e n d  t h e  May 1 5 t h  p r o p o s a l .  

p a c k a g e  t o  t h e  members o f  t h e  b a r g a i n i n g  u n i t .  A l t h o u g h  

b e i n g  a w a r e  M a s t e r s o n  was s o l i c i t i n g  h i s  a p p r o v a l  t o  

s e n d  t h e  p a c k a g e ,  B e n j a m i n  n e i t h e r  g a v e  h i s  a p p r o v a l  n o r  

o b j e c t e d .  ( T r .  P .  1 2 0 ,  L .  1 - 9 )  By t h e  e n d  o f  t h e  

m e e t i n g  B e n j a m i n  k n e w  o r  s h o u l d  h a v e  known t h a t  i f  h e  

d i d  not , ,  o b j e c t  M a s t e r s o n  w o u l d  s e n d  cop i e s  t o  t h e  
. . 

members  o f  t h e  b a r g a i n i n g  u n i t  t h a t  d a y .  ( T r .  P.  1 6 1 ,  L .  

7 - 1 5 )  T h e  p a c k a g e  w a s  s e n t  t o  a l l  f a c u l t y  m e m b e r s  o n  

May 3 1 s t  a n d  r e c e i v e d  o n  J u n e  1st o r  2nd.  ( P e t i t i o n e r ' s  

Ex.  3 )  
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11. With the exception of the cover letter, Petitioner's 

Ex. 3, the proposal sent to the members of the 

bargaining unit was the same proposal submitted to 

Petitioner's negotiating team on May 15th. (Tr. P. 5 ,  L. 

5-8) ~ o t h i n g  new or different had been included in the 

package. (Tr. p. 71, L .  24 - P. 72, L. 6 )  Petitioner 

did not object to the contents of the package. They 

objected only to Respondent having sent it. (Tr. P. 72, 

L. 21-22) 

12. The cover letter to the faculty, petitioner's Ex. 3, 

accompanying the proposal was entirely factual in 

nature. It contained no threats of reprisal or force, 

or promise of henefit or denigrated the neqotiating team 

or Petitioner nor encouraged members of the bargaining 

unit to abandon Petitioner and negotiate for better 

terms directly with Respondent. The letter did not 

indicate that the proposal was the same proposal 

rejected by the bargaining unit pursuant to the May 16th 

and 17th poll. 

13. Respondent distributed the May 15th proposal to the 
I ,  

' A  

members OF. the bargaining unit to make sure they were 

aware of the College's position. (Tr. P. 197, L. 9-14) 

It was not their intent to intimidate, coerce or 

discriminate against any member of the bargaining unit 

by mailing the proposal. (Tr. P. 198, L. 1-9) 
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14. After receipt of the proposal, no member of the bargain- 

ing unit pressured Petitioner's negotiating team to 

accept Respondent's proposal. (Tr. P. 89, L. 1-12) No 

member of the bargaining unit expressed the opinion they 

felt coerced, restrained or discriminated against as a 

result of having received the proposal package. (Tr. P. 

89) Petitioner's negotiating team was not constrained as 

tp the items they could negotiate or the extent of 

negotiation on any item. (Tr. P. 111-114) Two members 

of the bargaining unit and two members of the negotia- 

t ing team indicated conf usion concerning the status oE 

negotiations following the distribution of the proposal 

but that conEusion was addressed and ended by the June 

8th negotiation session. (Tr. P. 115, L. 3-14) 

15. The parties were at impasse after the June 8th negotia- 

ting session. (Tr. P. 159, L. 19) With the assistance 

of the Federal Mediation Service the parties were able 

to reach accord on a Master Agreement for 1989/90- 

1990/91. 
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Conclusions of Law and Opinion 

It is Petitioner's contention Respondent, by sending copies 

of the May 15th proposal directly to the faculty members commit- 

ted a prohibited practice as set forth in K.S.A. 

72-5430(b)(1),(5) and ( 6 ) .  T h e  statute provides, in pertinent 

part: 

" ( a )  T h e  commission of any prohibited practice, as defined 
in this section . . . shall constitute bad faith in profes- 
sional negotiation. 

" ( b )  It shall be prohibited practice for a board of educa- 
tion . . . willfully to: 

( 1 )  Interfere with, restrain or coerce professional 
employees in the exercise of rights granted in K . S . A .  
72-5414; 

( 5 )  refuse to negotiate in good faith with represen- 
tatives of recognized professional organizations as 
required in K.S.A.' 72-5423 and amendments thereto; 

( 6 )  deny the rights accompanying recognition of a 
professional employees' organization which are granted 
in K . S . A .  72-05415 . . . ." 

T h e  essence of Petitioner's complaint is that Respondent 
bargained in bad faith during professional negotiations by 
engaging in direct dealing with members of the bargaininq unit 
and bypassinq petitioner, the certified representative of the 
unit. Such badasfaith barqaining could constitute a prohibited 
practice. . . 

Petitioner sets forth three arguments t o  support its 
contention that Respondent engaged in bad faith professional 
negotiations: 

"A. T h e  Board had no right to interfere with the 
Association's method of polling its mem- 
bers. " 

"B. T h e  cover letter included with the Roard's 
distribution evidence the Board's bad 
faith." 
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"C.  The n o a r d  improper ly  bypassed t h e  barga in ing  
u n i t  r e p r e s e n t a t i v e s  by p r e s e n t i n g  a  re- 
opened ,  p r e v i o u s l y  r e j e c t  o f f e r  d i r e c t l y  t o  
t he  i n d i v i d u a l  t e ache r s . "  

A l l  t h r e e  a r e  based upon t h e  same premise:  The Board m u s t  

r e c e i v e  p e r m i s s i o n  from P e t i t i o n e r  b e f o r e  communicat ing w i t h  

b a r g a i n i n g  u n i t  members a b o u t  a n y t h i n g  r e l a t i n g  t o  c o n t r a c t  

n e g o t i a t i o n s .  A f a i l u r e  t o  seek and o b t a i n  such permiss ion being 

per  s e  bad f a i t h .  Such is  not t h e  law. 

P e t i t i o n e r  c o r r e c t l y  s t a t e s  t h a t  t h e r e  is  no puhl i shed  Kansas 

case  law determining what c o n s t i t u t e s  a  p r o h i b i t e d  p r a c t i c e  under 

K.S.A. 72-5430(b) ,  and f u r t h e r  t h a t  i t  is a p p r o p r i a t e  t o  l o o k  a t  

t h e  N a t i o n a l  JJabor R e l a t i o n s  Act  ( N L R A )  f o r  g u i d a n c e .  A s  t he  

c o u r t  no t ed  i n  N a t i o n a l  - E d u c a t i o n  A s s o c i a t i o n  - v. Board of  

Education,  212 Kas. 741, 749,, 512 P2d 4 2 6  (1973) when c a l l e d  upon 

t o  i n t e r p r e t  t he  P r o f e s s i o n a l  Nego t i a t i ons  Act, 

" I n  r e a c h i n g  this  c o n c l u s i o n  we r e c o g n i z e  
t h e  d i f f e r e n c e s ,  n o t e d  by t h e  c o u r t  below, 
between c o l l e c t i v e  n e g o t i a t i o n s  by p u b l i c  
employees  and " c o l l e c t i v e  barga in ing"  a s  i t  
i s  e s t a b l i s h e d  i n  t h e  p r i v a t e  s e c t o r ,  i n  
p a r t i c u l a r  by t h e  N a t i o n a l  Labor R e l a t i o n s  
Ac t .  Because  o f  s u c h  d i f f e r e n c e s  f e d e r a l  
d e c i s i c n  c a n n o t  be r e g a r d e d  a s  c o n t r o l l i n g  
p r e c e d e n t ,  a l t h o u g h  some may have v a l u e  i n  
a r e a s  where t h e  l a n g u a g e  and p h i l o s o p h y  of 
t h e  a c t s  a r e  a n a l o g o u s .  See  K.S.A. 1972 
Supp. 75-4333(c) ,  e x p r e s s i n g  t h i s  p o l i c y  wi th  
r e s p e c t  t o  t h e  P u b l i c  Employer-Employee 
R e l a t i o n s  Act." 
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@ 
Petitioner in its brief cites the similarities between K.S.A. 

72-5430(b)(l) and (5) and NLRR Sec. 8(a)(l) and (5). 

The Professional Negotiations Act does not, on a per se 

basis, preclude a board of education from communicating, in 

noncoercive terms, with its professional employees during 

collective-bargaining negotiations. A board of education has a 

fundamental right to communicate with its professional employees 

concerning its position in collective-bargaining negotiations and 

the course of those negotiations. As concluded by the National 

Labor Relations Board in Proctor and Gamble Mfq. Co., 160 NLRB 

334, 340, 62 LRRM 1617. (1966): 

"The fact that an employer chooses to inform 
employees of the status of negotiations, or 
of proposals previously made to the Onion, or 
of its version of a breakdown in negotiations 
will not alone establish a Eail.ure to bargain 
in good faith." 

See also -- - Adolph Coors, Co., 235 NLRB 271, 277, 98 LRRM 1539 

(1979) (Employer did not engage in direct dealing with its 

employees when it sent letters settinq forth certain proposed 

contract terms which had been presented to the union), and 

Coastside Scavenger Co., 273 NLRB 198, 118 LRRM 1439 (1985) 
I ,  

(Employer did..nat engage in bad faith negotiations when it gave 

employees document outlining major contract proposals made to the 

union). 

In the instant case the proposal mailed by Respondent to 

the faculty members was the same proposal that had been submit- 

ted to Petitioner's negotiating team on May 15th, with the 
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6 a p p r o v a l  was q i v e n  t o  John Masterson. S i l e n c e  may g i v e  r i s e  t o  

an e s t o p p e l  where ,  under  t h e  c i r c u m s t a n c e s ,  t h e r e  s h o u l d  have  

been  a  d i s c l o s u r e .  "Where a  d u t y  t o  speak  e x i s t s ,  s i l e n c e  is  

tanamount  t o  d i s s e m i n a t i o n .  " Bruce  v .  Smith 2 0 4  Kan. 473, 477, 

464 P 2d 224 ( 1 9 7 0 ) .  T h i s  r u l e  i s  des igned t o  promote honesty 

and f a i r  d e a l i n g s  between persons .  

Here  Don Benjamin was aware  John Masterson was s o l i c i t i n g  

permiss ion t o  send t h e  May 15 th  p roposa l  t o  t h e  f a c u l t y  members 

( T r .  p.  1 2 0  L .  7 -9)  and knew o r  s h o u l d  have  known from t h e  

conve r sa t i on  he in tended t o  do s o  u n l e s s  an o b j e c t i o n  was r a i s e d .  

Benjamin a t  t h a t  p o i n t  had a  du ty  t o  d i s c l o s e  e i t h e r  h i s  lack of  

a u t h o r i t y  t o  g r a n t  pe rmi s s ion  o r  h i s  o b j e c t i o n  t o  t h e  pcoposed 

m a i l i n g .  H i s  s i l e n c e  cou ld  be de t e rmined  t o  c o n s t i t u t e  a s s e n t  

and P e t i t i o n e r  could be barred from denying t h a t  i t  approved  n o r  

a s s e n t e d  t o  t h e  a c t i o n  o f  t h e  Respondent  a s  a  b a s i s  f o r  t h i s  

complaint .  Th is  i s s u e  need not be d e c i d e d  however s i n c e  i t  h a s  

been d e t e r m i n e d  Respondent  d i d  n o t  need p e r m i s s i o n  p r i o r  t o  

mai l ing  t h e  p roposa l  t o  f a c u l t y  members. 

P e t i t i o n e r  n e x t  c o n t e n d s  t h e  cover l e t t e r  ( P e t i t i o n e r  E .  3 )  

included w i t h  t h y ,  Board 's  p roposa l  when s e n t  t o  t h e  f a c u l t y  was 

evidence of bad i 'a l th.  The Roard ' s  r i g h t  t o  communicate w i t h  i t s  

p r o f e s s i o n a l  employees dur ing c o l l e c t i v e - b a r g a i n i n g  n e g o t i a t i o n s  

i s  no t  un l imi ted .  Any such communication m u s t  be undertaken i n  a  

n o n c o e r c i v e  manner.  To e s t a b l i s h  bad f a i t h  on t h e  p a r t  oE 

Responden t ,  P e t i t i o n e r  m u s t  show R e s p o n d e n t ' s  d i r e c t  
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There is a contradiction in the testimonies of Don Benjamin 

and John Masterson as to what was said on May 31st relative to 

Respondent mailing the May 15th proposal to the faculty members 

and whether Don Benjamin did or did not give Respondent permis- 

sion to mail the proposal package. To rectiEy the contradiction 

is not important to the determination of this complaint. 

From the testimony of both Van Thompson and Don Benjamin, 

Petitioner's polling was completed by May 31st and no meeting 

or further polling was planned. Both men believed Respondent's 

proposal had been rejected as a result of the May 16 - 17 poll. 
Such being the case, the mailing of the proposal on May 31st 

could not have interfered with the Petitioner's method of 

polling, since no polling was conducted after May 17th. There is 

nothing in the record indicating Respondentdemanded or request- 

ed a new poll be taken or 'a different poll in^ method be used 

after the proposal package was received by the faculty. 

Whether permission was or was not given is also not a factor 

because, as set forth above, Respondent has a fundamental right 

to communicate with its professional employees concerning its 

position in collg~tive-bargaininq negotiations. Respondent was 
a. 

not required to s'eek approval prior to sending the proposal so 

Don Benjamin's response is immaterial. 

However, even if Don Benjamin did, as he testified, neither 

give his approval nor object to the proposal being sent, (Tr. p. 

120 L. 10-19) Petitioner may be estopped from denying that 
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exception of the cover letter, Petitioner's exhibit 3. (Tr p. 22, 

L 5-8). Nothing new or different had been included in the 

proposalpackage sent to the members of the bargaining unit. (Tr. 

P. 71, L. 24 - P. 7 2 ,  L.6) The intent of the Board in sending the 

proposal package was " t o  simply make sure that all members were 

aware of what the College's position was as of May 15th". (Tr. 

P. 197, L 9-14). This activity alone does not establish bad faith 

on the part of Respondent. 

Petitioner asserts Respondent interfered with the method 

selected by the negotiating team to poll the bargaining unit 

membership concerning Respondent's May 15th proposal. Appar- 

ently, this interference was in the form of mailing t h e  proposal 

t o  the faculty members. There is no evidence in the record 

indicating Respondent interfered with the one-on-one polling 

conducted by VanThompson and Ed Lind from May 15th to May 31st. 

T h e  record indicates that Respondent was of the belief, from 

discussions at the M a y  15th meeting the bargaininq unit would 

meet within 10 days to review and vote o n  the Board's proposal 

(Tr. P. 155, L.25 - P. 156, L. 23). Petitioner's negotiating 

team decided aftgr the May 15th negotiatinq session to poll the 
. , .  . * 

members individually rather than have a meeting (Tr. p. 16, L. 23 

- P. 17, L.  13) and the polling was completed by Mar 17th. (Tr. 

P. 110, L. 4-16) Respondent had neither the knowledge nor time to 

interfere with that process. 
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communication w i t h  members of the bargaining unit contained a 

threat of reprisal or force or promise of benefit or denigrated 

the negotiating team or Petitioner or encouraged bargaining unit 

members to abandon the certified representative and negotiate for 

better terms directly with Respondent. Petitioner failed to meet 

that burden. 

The cover letter states as follows: 

"TO : ACCC Faculty 

FROM : John Masterson 

SUQJ: Board Proposal 

DATE : May 31, 1989 

Enclosed is the Board's proposal for a two 
year package (1989/90-1990/91). 

This w a s  presented to th e  Allen County 
Community College-NEA Negotiatinq Team on ~ a ;  
15, 1989." 

The cover letter was entirely factual in nature. Petitioner 

admits same in its brief. T h e  letter contains no threats or 

promises. There was no suggestion that the employees should 

abandon their certified representative and negotiate for better 

terms directly with Respondent. Neither the cover letter 

addressed to thekaculty, Petitioner's exhibit 3 ,  nor the cover 

memo t o  the members of the negotiating team attached to the 

proposal, Petitioner's exhibit 4 ,  can he characterized as 

"coercive". As V a n  Thompson testified the Petitioner did not 

object to the materials that were mailed by Respondent o n  May 

31st (Tr. P.72, L. 2 1 )  since t h e  faculty was already aware of 
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t w o - t h i r d s  o f  i t s  p r o p o s a l s  ( T r .  P .  70,  L . l -8 ) ,  t h e  remaining 

f i n a n c i a l  i tems i n  i s s u e  were d i s cus sed  a s  p a r t  of t h e  p o l l  ( T r .  

P .  70 ,  L .  17-20) and t h e  members could have rece ived  o r  reviewed 

a  copy of t he  p roposa l  from P e t i t i o n e r  i f  d e s i r e d .  ( T r .  p .35 ,  L .  

1 4 - 1 8 ) .  The o n l y  o b j e c t i o n  t h e  P e t i t i o n e r  had concerning the  

m a i l i n g  of t h e  p roposa l  was -- i n  t h e g r o c e d u r e  fol lowed by Respon- 

d e n t .  ( T r .  p. 7 2 ,  JJ. 2 - 2 2 ) .  

P e t i t i o n e r  c o n t e n d s  i n  i t s  b r i e f  t h a t  i t  i s  n o t  what i s  

included in t h e  c o v e r  l e t t e r  t h a t  i s  o b j e c t i o n a b l e  b u t  r a t h e r  

what i s  o m i t t e d ;  t h a t  t h e  t e a c h e r s  had r e j e c t e d  t h e  same propo- 

s a l .  Frorn t h i s  P e t i t i o n e r  s e e k s  t o  i n f e r  on i n t e n t  t o  c o n f u s e  

members of t h e  harga in ing  u n i t  and den iga t e  t he  n e g o t i a t i n g  team. 

No o t h e r  evidence i n  t he  record s u p p o r t s  t h i s  p o s i t i o n .  P e t i t i o n -  

e r  produced no e v i d e n c e  t h a t  f o l l o w i n g  t h e  m a i l i n g  o f  t he  May 

1 5 t h  p r o p o s a l  Respondent  began  n e g o t i a t i o n s  w i t h  i n d i v i d u a l  

f a c u l t y  members o r  ano ther  employee o r g a n i z a t i o n .  The test imony 

r e v e a l s  no ev idence  t h a t  p r o f e s s i o n a l  employees were r e s t r a i n e d ,  

coe rce i j  o r  d i s c r i m i n a t e d  a g a i n s t  by Respondent through d i s t r i b u -  

t i o n  of the  p roposa l .  

There is t e ~ , t i m o n y  of conEusion on the  p a r t  of  approximately 

f o u r  f a c u l t y  membe>s, two f o  which were n e g o t i a t i n g  team members, 

c o n c e r n i n g  t h e  s t a t u s  of n e g o t i a t i o n s  fol lowing r e c e i p t  of t h e  

May 1 5 t h  p r o p o s a l  on June  1 and 2 , b u t  no e v i d e n c e  t h a t  such  

c o n f u s i o n  i n t e r f e r e d  w i t h ,  r e s t r a i n e d ,  coerced o r  d i s c r imina t ed  

a g a i n s t  t h e  p r o f e s s i o n a l  emp loyees .  I n  f a c t ,  r e c e i v i n g  t h e  
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p r o p o s a l  p a c k a g e  may h a v e  a s s i s t e d  f a c u l t y  members because ,  a s  

Don Benjamin t e s t i f i e d ,  t h e y  became  i n v o l v e d  o r  had  a n  i d e a  o f  

t h e  n e g o t i a t i o n  p r o c e s s  w h i c h  t h e y  m i g h t  n o t  o t h e r w i s e  h a v e  

r e c e i v e d .  ( T r .  P .122 ,  L. 1 6 - 2 0 ) .  A c c o r d i n g  t o  t h e  t e s t i m o n y  o f  

J o h n  M a s t e r s o n  t h e  i n t e n t  o f  m a i l i n g  t h e  p r o p o s a l  was s i m p l y  t o  

make s u r e  a l l  members of  t h e  b a r g a i n i n g  u n i t  w e r e  a w a r e  o f  t h e  

e n t i r e  p r o p o s a l  ( T r .  P  1 9 7 ,  L.  9 - 1 4 ) ,  and t h e r e  was n e v e r  t h e  

i n t e n t  t o  c o e r c e ,  i n t i m i d a t e  o r  d i s c r i m i n a t e  a g a i n s t  a n y  member 

o f  t h e  b a r g a i n i n g  u n i t .  (Tr. p .  1 9 7 ,  L .  24 - P.  1 9 8 ,  L .  11) Any 

c o n f u s i o n  was e l i m i n a t e d  by t h e  t i m e  o f  t h e  J u n e  8 t h  n e g o t i a t i o n  

s e s s i o n .  W i t h o u t  more t h a n  s p e c u l a t i o n  and  s u p p o s i t i o n  t o  

c o n t r a d i c t  i t ,  t h e  l a n g u a g e  o f  t h e  c o v e r  l e t t e r  m u s t  s p e a k  f o r  

i t s e l f .  T h a t  l a n g u a g e  d o e s  n o t  t r a n s f o r m  an o t h e r w i s e  permis-  

s i b l e  communicat ion i n t o  bad f a i t h  n e g o t i a t i o n s .  

P e t i t i o n e r ' s  t h i r d  a r g u m e n t  i s  t h a t  o n c e  t h e  Hay 1 5 t h  

p r o p o s a l  was r e j e c t e d  i t  c o u l d  n o t  t h e r e a f t e r  be a c c e p t e d  by t h e  

b a r g a i n i n g  u n i t ,  t h e r e f o r e  t h e  d i s t r i b u t i o n  o f  t h e  May 1 5 t h  

p r o p o s a l  to  t h e  f a c u l t y  c o n s t i t u t e d  a  new o f f e r .  S i n c e  t h a t  new 

o f f e r  was n o t  f i r s t  s u b m i t t e d  t o  t h e  n e g o t i a t i n g  team b u t  s e n t  

i n s t e a d  t o  t h e  f q p u l t y ,  Respondent  was engaged i n  d i r e c t  d e a l i n g  
. . 

w i t h  t h e  p r o f e s s i ' o n a l  e m p l o y e e s  and  b y p a s s i n g  P e t i t i o n e r ,  t h e  

c e r t i f i e d  r e p r e s e n t a t i v e .  T h i s  a rgument  is a l s o  w i t h o u t  m e r i t .  

A s  s t a t e d  above ,  t h e  Board h a s  a fundamen ta l  r i g h t  to  inform 

employees  o f  t h e  s t a t u s  of n e g o t i a t i o n s  and p r o p o s a l s  p r e v i o u s l y  

made t o  t h e  c e r t i f i e d  r e p r e s e n t a t i v e .  P r o c t o r  and Gamble Mfg. 
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Co., supra .  The d i s t r i b u t i o n  of  t h e  May 15 th  p roposa l ,  p r ev ious ly  - 
o f f e r e d  t o  and r e j e c t e d  by t h e  u n i t  membership f a l l s  w i th in  t h i s  

p ro t ec t ed  communication and is  no t  t o  be considered a  new o f f e r .  

S e e  PPG I n d u s t r i e s  I n c . ,  172 N L R R  61 ,  69 LRRM 1271  ( 1 9 6 8 )  - - 
(Employer  l e t t e r  t o  employees o u t l i n i n g  employee's proposal  s e n t  

a f t e r  o f f e r  was s u b m i t t e d  t o  u n i o n  and r e j e c t e d  was n o t  bad 

f a i t h ) .  

The re  is  n o t h i n g  i n  t h e  r e c o r d  which would p r o v e  o r  even 

show Respondent in tended t o  a l t e r  t h e  bargaining r e l a t i o n s h i p  o f  

t h e  p a r t i e s  by t h e  mai l ing  o r  t h a t  i t  was undestaken a s  p a r t  oE a  

s t r a t e g y  t o  f r u s t r a t e  the  ba rga in ing  p r o c e s s  o r  o t h e r w i s e  a v o i d  

b a r g a i n i n g  o b l i g a t i o n s  under t h e  Act. To t h e  c o n t r a r y ,  Respon- 

den t  continued t o  n e g o t i a t e  with P e t i t i o n e r  and i n  J u l y  r e a c h e d  

accord w i t h  P e t i t i o n e r  on a  Master  Agreement. 

. .. 

CONCLUSION 

The u n d e r l y i n g  p u r p o s e  of  t h e  P r o f e s s i o n a l  Nego t i a t i ons  Act 

is  t o  encourage good r e l a t i o n s h i p s  between a  board  o f  e d u c a t i o n  

and i t s  p r o f e s s i o n a l  employees. L i b e r a l  - NEA v. Dd. of Educa- --- 
t i o n ,  211. Kan. 219 ,  232,  505  P .  2d 651 (1973) .  'The goa l  of t he  

. . .! 
PNA law has  alwayk been t o  c r e a t e  a  f avo rab l e  c l i m a t e  i n  which a  

h e a l t h y  and s t a b l e  b a r g a i n i n g  p r o c e s s  can be e s t a b l i s h e d  and 

m a i n t a i n e d .  F r e e  and open d i s c u s s i o n  by a l l  p a r t i e s  t o  t h e  

c o l l e c t i v e - b a r g a i n i n g  p r o c e s s  a f f o r d s  t h e  b e s t  chance  f o r  

s u c c e s s f u l  c o n c l u s i o n  of n e g o t i a t i o n s  and c r e a t e s  t h e  most 
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a favorable climate for successful bargaining. Employees ought to 

be fully informed as to all issues relevant t o  collective 

bargaining negotiations and t h e  parties' position as to those 

issues. 

A board of education has a fundamental right t o  communicate 

w i t h  proEessiona1 employees in a noncoercive manner during 

collect ive-bargaining negot iat ions as to its proposals and the 

course of negotiations. T h e  board is not required to watch 

passively and rely upon the certified representative to 

accurately and Eairly present both sides of the issues to the 

bargaining unit membership. A board which communicates without 

threat of reprisal or force or promise of benefit does not per se 

violate the requirement of good faith bargaining. 

There is nothing in Respondent's communications here which 

indicate it was undertaken in a coercive manner. There was no 

evidence Respondent sought t o  achieve the elimination of the 

certified representative or otherwise alter the bargaining 

relationship. There is nothing which indicates a n  effort by 

Respondent to bargain directly with the professional employees or 

to invite them tq, abandon Petitioner to negotiate better terms 

directly from Respbndent. The May 15th proposal was submitted to 

Petitioner's negotiating team and only distributed to the faculty 

after it was learned Petitioner had not done so as part of its 

poll. The record indicates Respondent mailed the proposal for 

t h e  sole purpose to make sure all of the bargaining unit members 
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were  aware o f  t h e  C o l l e g e ' s  May 1 5 t h  p r o p o s a l .  T h e r e  was no 

i n t e n t  t o  c o e r c e ,  i n t i m i d a t e  o r  d i s c r i m i n a t e  a g a i n s t  any u n i t  

member. Don Benjamin  agreed t h a t  b y  r e c e i v i n g  t h e  p r o p o s a l ,  

f a c u l t y  members became involved i n  o r  had an i dea  o f  t h e  nego t ia -  

t i o n  p r o c e s s  t h e y  m igh t  not  o t h e r w i s e  have r e c e i v e d .  There was 

no evidence presented by P e t i t i o n e r  t o  c o n t r a d i c t  or  r e f u t e  t h e i r  

e v idence .  

A f t e r  May 3 1 s t  Responden t  c o n t i n u e d  t o  n e g o t i a t e  w i t h  

P e t i t i o n e r  and u l t i m a t e l y  agreed t o  a  c o n t r a c t .  A c c o r d i n g l y ,  

Respondent  d i d  not engaqe i n  d i r e c t  dea l i ng  o r  bypass  P e t i t i o n e r  

i n  t he  n e g o t i a t i o n  process through  i t s  May 3 1 s t  d i s t r i b u t i o n  o f  

t h e  May 1 5 t h  p roposa l  t o  t h e  b a r g a i n i n g  u n i t  membersh ip ,  and 

t he re rore  d i d  no t  v i o l a t e  K . S . A .  7 2 - 5 4 3 0 ( b ) ( l ) ( 5 )  and /or  ( 6 ) .  

T h e r e  b e i n g  no v i o l a t i o n ,  R e s p o n d e n t  commi t ted  no p r o h i b i t e d  

p rac t i ce  as a l leged by P e t i t i o n e r .  

O R D E R  

I T  I S  THEREFORE O R D E R E D ,  t h a t  P e t i t i o n e r ' s  complaint be 

d ismissed t h i s  2 3 day o f  A p r i l ,  1990, i n  Topeka,  Kansas. 
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