BEFCRE THE SECRETARY OF HUMAN RESOURCES

STATE OF KANSAS

SOUTHERN LYOM COUNTY . *
. TEACHERS' ASSOCIATION, *
*
Complainant, *
*
V8. * CASE NO. 72~CAE-2-~1984
" ;
U.s.D. 252, OLPE; KANSAS, *
*
Respondent. *
*
ORDER
Comes now on this 16th day of July ¢ 1984, the

above captioned case for consideration by the Secretary of the
Department of Human Resources. This matter comes before the
Secretary on petition of Southern Lyon County Teacher's Associa-
tion acting on behalf of teachers employed by U.S.D. 252. The
petition alleges that U.8.D. 252 has violated the provisions of
K.S.A. 72-5430 by their acticns during the 1983-84 school year.
The hearing was conducted by Jerry Powell, the duly appointed
Hearing Examiner so appeinted by the Secretary of the Depart-

ment of Human Resources.
APPEARANCES

Cemplainant, Southern Lyon County Teachers Association,
appears by and through its Chief Counsel, ¥Mr. Richard D. Anderson
and Mr. Jeff Chanay, Attorneys at Law, 1000 First National Bank
Tower, Topeka, Kansas, and Mr. Steve Lopes, UniServ Director,
sunflower UniServ District, 116% South Main, Ottawa, Kansas,
and Mrs. Jeanette Schmidt, Scuthern Lyen County Teachers As-
sociation,

Respondent,; U.8.D. 252, Olpe, Kansas, appears by and through
its representatives Mr. Thomas A. Krueger, Krueger and Shaw.
Attorneys at Law, P.C. Box 728, Emporia, Kansas, and Mr. Thomas
V. Heiman, Superintendent of Schools, U.S.D. 252, P.0. Box 278,
Hartford, Kansas, and Mr. Ken Cannon: principal of Clpe High

Scheol.

72-CAE-2-1984

.
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PROCEEDINGS BEFCRE THE SECRETARY

o 1) Complaint filed January €, 1984, under the signature
of Steve Lopes.

2) Answer to complaint received January 31, 1984, under
the signature of Thomas Krueger, Attorney at Law, on behalf of
U.5.D. 252, Hartford, Kansas. The answer moves for dismissal
of the case alleging that Mr. Steve Lopes has ne standing to
bring the complaint before the Secretarly.

3) Mr. paul K. bickhoff, Jr., Labor Conciliator with the
Department of Human Resources, filed a letter on February 2,
1984 with Mr. Steve Lopes granting Mr. Lopes twenty {20) days
to respond to the allegations concerning his standing to file
a complaint.

4} Complainant's response to Respondent's answer concern-—
ing the jurisdicticnal question received in the office of the
Secretary on February 22, 1984.

5) Parties notified on March 5, 1984 of a pre-hearing
conference int¢ the case 72-CAE~2-1984 to be conducted at
10:30 a.m. on March 27, 1984.

&)} Memorandum served on all parties to the matter from
Mr. Paul K. Dickheff, Jr., Labor Conciliator, dated April 2, 198B4.
This memorandum outlined the parties' agreement on proceeding
and contained Mr. Dickhoff's perception of six issues in ques-
tien in this case. This memorandum further specified that the
hearing to be held intc this matter would be limited to the
six issues contained within the memorandum.

7) A letter received on April 5, 1984, under the signa-
ture of Theomas A. Krueger withdrawing his original objection
to the filing ¢f the petition under the signature of Mr. Steve
Lopes.

8) Motion to Dismiss and Memorandum in Support of Motien
to Dismiss recelved in the Department of Human Resources' office

on April 26, 1984, under the signature of Thomas Krueger.
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9) MNotice of Hearing served on all parties on May 1, 19284,
nder the signature of Jerry Powell, Employment Relations Ad-
ministrator.

10) Witness lists of Respondent U.8.D. 252 filed with the
Department of Human Resources under the signature of Thomas A.
Krueger on March 3, 1984.

11} Memorandum in opposition to Motion to Dismiss received
in the Department of Human Resources on May 14, 1984, under the
signature of Richard D. Anderson.

12} Complainant's witness list and exhibit list received
in the Department of Human Rescurces on May 14, 1984.

13) Motion to amend complaint received in the Department
cf Human Rescurces' office on May 25, 1984.

14) Response to the Motion to Dismiss received in the De-
partment ©f Human Resources' office on June 5, 1984, under the
signature of Thomas A. Krueger.

15) Hearing conducted on the following dates: May 21,

May 22, June 12, June 13, June 14, June 15; June 19, June 20,
June 25, June 28, June 29, July 10, July 11, July 12, and
July 16, 1984.

16) Memorandum served on all parties on February 5, 1985,
under the signature of Jerry Powell, stating that the record
has been ¢lecsed and that the briefing schedule will now ccmmence.

17) Motion for an extension of time to file brief received
in the Department of Human Resources on March 25, 1985, under
the signature of Richard D. Anderson. Mr. Anderson requested
an extension to file his brief on or before April 15, 1985.

18) Letter filed with Mr. Anderson under the signature of
Jerry Powell, granting the extension for filing brief by Com-
plainant until April 15, 1985.

18} Brief of Complainant received in Department of Human

Resources on April 12, 1985.
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20) Motion received in the Department of Human Resources
n June 3, 1985, filed by Mr. Thomas A. Krueger on behalf of

QEspondent, requesting an extension of time until July 1. 1985,

for filing Respondent's brief. Motion for extension of time
to file brief by Respondent orally granted by Hearing Examiner
Jerry Powell via telephone conversation with Mr. Thomas Krueger.
Respendent's brief was to be filed with the Department of Human
Resources on or before July 15, 1985.

21) Respondent's brief received in the Department of Human
Resources on July 15, 1985,

22} Complainant's reply to Respondent's post-hearing
brief received in the Department of Human Resources on July 25,
1985.

23) Respondent's response to Complainant's reply brief
received in the Department of Human Resources on August 14, 1985.

24) Motion to amend complaint was granted by the hearing

examiner during the course of the hearing.
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FINDINGS OF FACT

0 1) That Richard Lee Banz is currently serving as principal
of middle school in Humbeoldt, Kansas. During the past schocl
year, Mr. Banz was principal at Hartford High School in U.S.D.
252. Mr. Banz recalls two statements that Mr. Heiman made to
him toward the end of the year two years age. One of those
statements was to the effect, ". . .If Jeanette (Schmidt) kept
her business in the classroom, she would be an excellent teach-
er." The second statement Mr. Banz recalls Mr., Heiman making
referred to the fact that he (Mr. Heiman) perceived Ms. Schmidt
to be "a pain in his side" speaking with regard to the negotia=-
tions and some figures that she had given him during the negetia-
tions process. (T-14, 15)

2} That Ms. Eileen Lohmeyer currently resides in Topeka,
Kansas. Ms. Lohmeyer is a teacher at the Topeka Youth Center.
During 1982-1983; Msa. Lohmeyer taught Jjunior high school FEnglish,
journalism, senior high and sophomore English at Olpe High School.
Prior to commencement of schocl this year, Mr. Cannon called Ms.
Lohmeyer and asked her to come to his house to meet with him
concerning a job that Mr. Cannon had previously held. (T-24)

3) That during the meeting with Mr. Cannon in his home,

Mr. Cannon asked guestions about the school in 0lpe and what it
was like to teach there. Mr. Cannon further inguired about some
of the teachers in the Olpe schocl systems. Ms. Lohmeyer recalls
Mr. Cannon mentioning Ms. Jeanette Schmidt's name as an individ-
ual who might "cause him some trouble". Ms. Lohmeyer also re-
calls Mr. Canncn asking her what he theught of Jeanette Schmidt
as a teacher. Ms. Lobmeyer further recalls that Mr. Cannon had

a paper in front of him when he was asking the guestions about
the various teachers. (7-25, 26)

4) That during the meeting referenced in the previous
Finding, Ms. Lohmeyer recalls that Mz. Cannon went through a
list of the teachers' names and she would then respond, "Yes,

I know her" or state details within her knowledge. Further,




Southern Lyen County Teachers Association vs.

Unified School Distriet 252

Page 6©

Ms. Lohmeyer recalls that Mr. Cannon specifically asked or talked
Gbout how good each individual teacher might be. (T-30)

5) That during the meeting referenced in the two previous
Findings: Ms. Leohmeyer recalls discussing various problems that
were difficulties that ghe perceived within the Olpe school sys-—
stem between various teachers. {T-33)

6) That Mr. Richard Funk is employed by the Kansas As-
sociation of School Boards as an assistant executive director.
Mr. Funk recalls the first contact he had with Mr. Heiman was on
November 16, 1983. Mr. Funk recalls that Mr. Heiman's main
concern was that he had received a letter from ten teachers at
Olpe reguesting tc have a meeting with him in compliance with the
negotiative agreement. Further, that they wanted to discuss
changes of administration policies brought on by comments that
Mr. Cannon had made at a meeting. (T-38)

7) That a number of problems were discussed during the
conversation referenced in the previous Finding between Mr.
Heiman, Mr. Cannon and Mr. Funk. Those problems related to
the dinner theatre or play that had been changed; the fact that
teachers did not like the time of day that faculty meetings were
being held and a discussion centered around the Seven Peoint
Improvement Plan that Mr. Cannon had given Ms. Schmidt. (T-39,
40}

8) That Mr. Funk advised Mr. Cannon and Mr. Heiman that
it appeared tc him that there were twec issues with which they
needed to deal. The first issue was between Mr. Cannon and Ms.
Schmidt. The second issue was between the nine or ten teachers
at Olpe High School and the relationship with the principal that
they had. It was Mr. Funk's advise that the prcblems that they
were experiencing at Olpe Righ Schoecl was not an association
matter. During the discussions that ensued, Mr. Funk ascertained
that the district had a grievance procedure and therefore:, his
advise to Mr. Heiman was to try to force the problem into some

type of satructure. (T-41, 42, 43)
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9) That Mr. Funk recalls a telephone call from Mr. Cannon
i1 November 20 or November 21, 1983. Mr. Canncn advised Mr.
mnk that Ms. Schmidt had agreed to enter intc a Level B or
second level of the grievance progedure. Mr. Cannon then in-
formed Mr. Funk that Ms. Schmidt was going to be at a meeting
the following day on November 22, 1983 at four o'clock. After
having studied the negotiated grievance procedure, Mr. Funk de-
termined that Mr. Lopes did not fit into either category con-
templated as representatives for the purposes of the greivance
procedure. Upon a request from Mr. Cannon, Mr. Funk agreed to
travel to Clpe for the meeting in an attempt to assist Mr. Cannon
with the grievance meeting. (T-47)

10) That Mr. Cannon related to Mr. Funk pricr to the No-
vember 22: 1983 grievance meeting that Ms. Schmidt was,; in fact,
a goecd teacher and that his cemplaints had nothing to do with
her teaching, but rather were centered around her activities
as they pertained to non-teaching type performances. {T-50)

11) That Mr. Canncon related to Mr. Funk prior to that Ne-
vember 22, 1983 meeting that Ms. Schmidt was conducting As-
sociation business during school time, that she was not follow-
ing proper procedure in scheduling guest speakers and she was
not scheduling events on the calendar properly. (T-52)

12) That Mr. PFunk recalls that the meeting betfween the ad-
ministration, Jeanette Schmidt and Mr. Lopes on November 22,
1983 lasted approximately twenty-five (25) minutes. (T-53}

13) That Mr. Funk met with Mr. Heiman on November 22, 1983
after the grievance meeting at the Olpe Chicken House. The
discussion at that time centered arcund the procedures to follow
with regard to the matter at hand. (T-54)}

14} “That Mr. Funk recalls one telephone ccnversation with
Mr. Heiman and Mr. Cannon between Nevember 22, 1983 and November
30, 1983, The questicons there, once again, centered around what
to do with the situation at Olpe, Ms. Schmidt and the cther

teachers. Mr. Funk ascertained from that telephone conversaticn




Southern Lyon County Teachers Association vs.

Unified School District 252

Page 8

that Ms. Schmidt was grieving either the way the Seven Point

mprovement Plan was presented, the way it was done or what wvas
Qoinq to happen with it in the future. (T-56, 57)

15) That Mr. Funk viewed M3. Schmidt's Seven Point Improve-
ment Plan as something other than an instrument dealing with
her instructional skills. Rather, this plan centered arocund
the areas that involved procedures within the buildings. Mr.
Funk's advise to Mr. Cannon and Mr. Heiman on Movember 3Q, 1383
was to inform Ma. Schmidt that they were not going to remove
the Seven Point Improvement Plan from her records and that they
could then expect a grievance filed at the superintendent's
level. (T-58, 59)

16) That Mr. Cannon indicated to Mr. Funk that he was
afraid of Mr. Lopes and that he (Mr. Cannon) hoped that he &id
not have toc deal with Mr. Lopes too much. These comments were
made to Mr. Funk after the November 22, 1983 grievance meeting.
(T-63)

17) That between December 1, 1983 and December 8, 1983,
there were approximately two to three telephone conversaticns
between Mr. Heiman, Mr. Cannon and Mr. Funk. These conversa-
tions related te Jeanette Schmidt and whether or not Ms. Schmidt
had a right tc have a representative with her when Mr. Cannon
requested to meet with Ms. Schmidt. It was Mr. Funk's under-
gtanding that Mr. Schmidt had requested to have a representa-
tive with her on every occcasion she was asked to meet with Mr.
Cannon. (T-66)

18) That Mr. Funk attended the special Board of Education
meeting on December 8, 1983. {T-67)

19) That Mr. Funk recalls that one of the Board members
commented during the December 8, 1983 Board executive session,
that the problem coculd be resolved by firing Jeanette Schmidt.
Ms. Pat Baker, an attorney for the Kansas Schocl Board Associa-

ticn,; respended to that comment stating that's not what they were
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here to do. Rather, they were there to visit with the Board

o determine alternatives that they could all examine to deal
ch the situation at Olpe. Mr. Funk recalls that the alterna-

tives of reassignment, suspension and probation were discussed

by Ms. Baker with the Board. Ms. Baker recommended to the Board

that they reassign Ms. Schmidt as the alternative to be the

least disruptive to the building or the district. Ms. Baker

then proceeded to discuss the legal ramifications of a reassign-

ment of Ms. Schmidt. Mr. Funk recalls then that the general

discussion was that it would be legal for the Board to reassign

personnel. Mr. Funk does not recall any discussion concerning

the reassignment of anycne other than Jeanette Schmidt. (T-75,

76, 77)

20) That Mr. Funk recalls Mr. Cannon being present at the
December B, 1983 executive session of the Board. Mr. Cannon
discussed with the Board the fact that he could no longer com-
municate with Ms. Jeanette Schmidt. Further, discussions centered
arcund the fact that Mr. Cannon could no longer communicate with
Jeanette Schmidt because she insisted on having a KNEA repre-
sentative at their meetings. Ms. Baker infeormed the Board that
Jeanette Schmidt had contacted a KNEA lawyer. Further, she
explained that she had had a conversation with the XNEA lawyer.
Ms. Baker related to the Board that she had been in contact with
Diane Hull and David Schauner, both attorneys in the Topeka KNEA
office and that they had tried to work out an agreement whereby
they could get the teachers together to discuss the problem.
{r-78, 79)

21) That it was Mr. Funk's determinatien that the Seven
Point Improvement Plan was not an evaluation. Rather, it was
a notificatien to the teacher that proper procedures were not
being utilized. This decision was made in light of the fact that
there was nothing that was given to him that would@ indicate

anything deficient in Ms. Schmidt's teaching abilities or
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skills. Mr. Funk determined that the Seven Point Improvement

lan was a notice to improve actions in regards te procedures

dnd building level pelicies. Further, if Ms. Schmidt did not

improve in those areas, that there was a possibility that she

could be disciplined. (T-101, 102)

22) That Ms. Debra Sue Rhcades Schneider is employed in
U.S.D. 252. This past year, Ms. Schneider taught kindergarten,
junior high and coached. M=. Schneider's kindergarten class was
located in Clpe, Kansas. She has been reassigned for the coming
schocl year to third and second grades at Harmony Hill. (T-197,
198)

23) That Ms. Sharon A. Bechtel is employed by U.S.D. 252.
That Ms. Bechtel, through observation of the situation at Olpe
High School during the past year, feels that she would not want
to take an office in KMEA at this time. However, ne one has
personally discouraged her from participating in NEA or KNEA
activities. When asked why she would not like to take an cffice
at this time, Ms. Bechtel answered, "Well, because I see Ms.
Schmidt sitting over here right now. And, if that does have any-
thing to deo with it, I wouldn't want to be there." Ms. Bechtel
was not one of the ten teachers filing a grievance and thus, one
of the group that became known as the "Embarrassed Eleven'.
{(T-219, 243, 244)

24) That Ms. Diane Heins is employed by U.3.D. 252 as a
hkome econcmics teacher. Ms. Heins has been employed at Olpe
High School for the past three years. Ms. Heins had a personal
meeting with Mr. Cannon on October 18, 1983. This meeting was
conducted on a Friday evening at about 3:30 p.m. Ms. Heins vas
notified of this meeting when Mr. Cannon stepped Ms. Heins in
the hall and related te her that he desired te meet. (T-248)

25) That during Ms. Heins' meeting with Mr. Cannon on
October 18, 1983, she related to him her concern about communi-

cation in the building, concerns about the money box being picked
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up at ceoncession sales; and some other points that were bothering
er at the time. Ms. Heins recalls that after she had related
‘er concerns to Mr. Cannon, he asked her if she knew who was
creating the problem at school. Further, Ms. Heins recalls
_Mr. Cannon asking her if she was aware that a lawyer had been
contacted. Ms. Heins does not recall that any specific staff
members names were mentioned during this meeting. (T-248, 249,
250)

26) That Ms. Heins is a member of the KNEA. {T-251)

27) That Ms. Julia George is empleoyed by U.3.D, 252, mMs.
George teaches home economics at Hartford High School. (T-264)

28) That Ms. Julia George served as president of the Southern
Lyon County Teachers Association during 1980-81 and 1981-82.

Ms. Gecrge currently holds no office with he Association.
(T-264)

29) That during the time Ms. George was president of the
Southern Lyon County Teachers Association, she engaged in discussions
on negctiations with Mr. Heiman during school hours. Ms. Gecrge
believes that there was a provision in the negotiative agree-
ment during this pericd of time relating to conducting KNEA
business during school hours. (T-266, 268)

30) That Ms. Joni Scbieski is currently employed by U.S.D.
252 as a science teacher at the Olpe High School. Ms. Sobleski
is a KNEA member and alsc a member of the "Olpe Ten". Ms.
Sobieski recalls an individual meeting with Mr. Canncon in the
month of Cctober. Ms. Sobieski recalls Mr. Cannon asking her,
"What's gcing on around here?" Further, Ms. Sobieski recalls
that she and Mr. Cannon visited about the run and students and
other things. ({(T-300, 301}

31} That Ms. Scbieski was nervous about her meeting with
Mr. Cannon in October since Marilyn Trimmell had related to her
that Mr. Cannon had requested that the door be shut during their

conference and because the individual meetings had never happened
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before. This procedure was something different and Ma. Sobieski
o'lst didn't quite know what was going on. (T-302)

32) That Ms. Sobieski attended the Board meeting on Decem-
ber 12, 1983 and was one of the teachers who stood up to speak
at that time. Ms. Sobieski related at the Board meeting that
she felt that Jeanrette Schmidt was being hassled. (T-303)

33) That Ms. Sobieski recalls that on November 17, 1983,
Jeanette Schmidt asked her to cover Ms. Schmidt's class for her
while Ms. Schmidt went with a group of students to work on play
practice on the stage in the auditorium. Ms. Scbieski was
seated in the back corner of the room helping students during
the period of time that Jeanette was out of the classroom. Ms.
Sobieski recalls seeing both Mr. Cannon and JocAnn Moran walking
past the classroom on two ar three occasions. {(T-305, 306)

34) That Ms. Sobieski was one of the ten teachers signing
the "Ten Teacher Grievance". Ms. Scbieskl believes that she
signed the grievance on November 15, 1983. Ms. Sobieski testified
that she signed the grievance because she had seen Jeanette
Schmidt being hassled and harassed. {T-308)

35} That Ms. Sobieski attended a meeting in January of 1984
with Mr. Heiman, Ms. Donna Williams and Mr. Gerry Haag. Ms.
Scbieski attended the seven 0'clock p.m. meeting that was sched-
uled for the "Olpe Ten". Ms. Scbieski recalls that the "Clpe
Ten" had put together a list of their concerns and that this
list was presented to Mr. Heiman, Mr. Haag and Ms. Williams
during this January meeting. (T-316)

36) That Ms. Sobieski has turned in her resignation as
a teacher in U.3.D. 252 for the coming school year. Ms. Sobieski
was quite concerned because she did not know the specific courses
and grades that she would be teaching during the coming year.

This concern has prompted her resignaticn from the school system.

(T-319)

J
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37) That the members of the U.S.D. 252 Board of Education
re Ms. Donna Williams, who serves as president of the Board.

cher members are Mr. Richard Schmidt, Ms. Carole Wilson, Mr.

Michael Langley, Mr. Eldon Parkman, Mr. Allan Hogan and Mr.

Gerry Haag. (T-322)

38) That Ms. Sobieski, during her individual meeting with
Mr. Cannon on October 13, 1983, was nct aware that there were
any difficulties existing in the Olpe High Schocl. (T-324)

39) That Ms. Sobieski recalls at the very beginning of
school a time when Mr. Cannon made a statement to the effect,
"Please do not leave your classes unattended." (T-328)

40) That Ms. Sobieski recalls, during the December 12, 1984
Board meeting Ms. Gloria Rifenbark requesting that the Board
meet with the "Olpe Ten" in private. (T-329)

41) That Ms. Sobieski recalls a staff meeting during which
Mr. Heiman made reference to teachers using language in front
of students that he believed was improper. Some of, the cocmments
that Mr. Heiman related to the teachers during that staff meeting
were that a teacher had refered to "that SOB" and another state-
ment concerning "he doesn’'t like me because he can't get in my
crotch™. Ms. Sobieski objected to the manner in which wMr.
Heiman handled this staff meeting. (T-334)

42} That Mr. Gerald Haag is currently a Board member in
U.8.D. 252, ({T-350)

43) That Mr. Haag met with five teachers on November 12,
1983, at Diane Heins residence in Emporia, Kansaa. Alsc attend-
ing the meeting were Jeanette Schmidt, Diane Heins, Gloria
Rifenbark, Vivian Sexton and Sharon Carnes. The meeting lasted
approximately three and a half to four hours and was undertaken
so that Mr. Haag could find out for himself what was going on.
The teachers informed Mr. Haag that their general prcoblem was a
lack of leadership by the principal. When Mr. Haag asked for more

specific information, many subjects were discussed, such as;:
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1) the change in time of the play, 2} not taking care of con-

cession money after the clese of the concession stand, 32) an
oout cf town trip in which Mr. Cannon diverted through ancther

town rather than coming straight back to Olpe, and many other

general complaints. (T-354})

44) That Ms. Jeahette Schmidt also expressed a concern to
Mr. Haag during the meeting referenced in the previous Finding
that the Seven Pcint Improvement Plan was inappropriate., Ws.
Schmidt expressed to Mr. Haag that she felt all of the seven
points were negative instead of constructive. Mr. Haag was
generally familiar with the Seven Point Improvement Plan since
he had received it in the mail at an earlier date. (T-365)

45) That Mr. Haag attended the Board meeting on November
14, 1983, during which he expressed Lo his colleagues that he
felt th;t most of the concerns expressed tc him by the teachers
on November 12, 1983 were petty concerns. (T-384)

46) That Mr. Haag attended a meeting with some teachers
on January 18, 1984. Present for the Board during that meeting
were Mr. Heiman, Donna Williams and Mr. Haag. The meeting was
acheduled in ocrder to allow the "Olpe Ten" to meet with the
Board representatives at seven o'clock p.m. and the "Embarrassed
Eleven" to meet with the Board representatives at eight o'clock
p-m. It was Mr. Haag's belief that the teachers who were members
of the "Olpe Ten" had requested at the December 12, 1983 Board
meeting to meet with Board members in private rather than to air
their views at a public meeting. Therefore, the Board members
felt that it would be more conducive to hearing these views if
they scheduled two meetings. ({T-398, 399)

47} That to the best of Mr. Haag's recollection, the first
time that reassignment of teachers was discussed in any detail
was at a Board meeting in approximately March or April of
1gg4. (T-426)

48) That it was Mr. Haag's belief that the reason for the
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reassignment of teachers at Olpe and Harmony Hill was to
strengthen the pregram for the students. {(T-427)

‘ 49) That during the three and a half to four hours of meet-
ing time on November 12, 1983, wherein Mr. Haag met with five
scheol teachers, there was no indication made that any of the
teachers were being discriminated against because of their in-
volvement in KNEA, NEA or SLCTA. MNone of the teachers nor
Jeanette Schmidt indicated to Mr. Haag that Jeanette was being
discriminated against because of her presidency of the Southern
Lyon County Teachers Association. (T-437, 438)

50} That Mr. Haag made no attempt to contact any individual
to vrge them to attend the December 12, 1983 Board meeting. (T-443)

51) That Mr. Haag does not recall any teacher stating
during the January, 1984 Board meeting, that they were being dis-
criminated against because of their jnvolvement in the Southern
Lyon County Teachers Association. Nor, dees he recall any of
the ten teachers complaining to the Board at that meeting about
any type of discrimination because of their involvement at EKNEA
or NEA or because of their union activities. (T-448}

52} That Ms. Donna A. Williams is currently serving as the
president of U.5.D. 252 school board. Ms. Williams has also
served as the spokesperson for the negotiating team for the past
two years. (T-465, 466)

53) That Ms. Williams recalls several occasions in which
she believed Jeanette Schmidt had furnished inaccurate figures
at the neéotiating table. Ms. William recalls that Mr. Heiman
then sent Jeanette Sshmidt the preoper figures before the next
ﬁeeting so that the parties could be on the same wavelength.
(T-468, 469)

54} That Ms. Williams recalls it was approximately the
last of September or first part of October when Mr. Heiman first
made her aware Jeanette Schmidt was having some problems in

the area of her performance at Olpe High School. (T-476}
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55) That Ms. Williams set in on the interview with Mr.

«annon prior to the time he was hired as principal for Olpe High

School. ([T-495)

56) That Ms. Williams recalls a discussion of Jeanette
Schmidt and variocus opticns for resolving the Olpe precblem
during the executive session of the December 8, 19683 Board meet-
ing. ({(T-510)

57) That as of December B, 1983, Ms. Williams knew that
there was a communicatian preblem existing between Mr. Cannon
and Jeanette Schmidt, but at that time she did not know exactly
vhat the problem was. (T=515)

58} That the "Olpe Ten" conszisted of Jeanette Schmidt,
vivian Sexton, Joni Sobieski, Jane Schneider, Sara Cannon,
Marilyn Trimmell, Gloria Rifenbark, Diane Heins, Louise
Hinrichs an@ Sharon arnes. (T-532)

59) That Ma. Williams was unaware in December of 1983
that Ms. Diane Hull of the Kansas NEA and Ms. Pat Baker of the
KASB had reached any agreement regarding a meefing with the ten
teachers who signed the grievance. (T-538)

60} That the party stipulated during the hearing that
at some time in December, 1983, Diane Hull of the KNEA and Pat
Baker of the KASB entered into an agreement in which the Boarad
would agree to waive the time limits for the filing of a griev-
ance and the NEA would agree to drop the prohibited practice
that they had pending before the 3ecretary. This agreement was
not known at that time by the members of the U.S.D. 252 Board
of Education. (T-542)

61} That Ms. Williams, acting in her capacity as president
cf the Board,; presided over the December 12, 1983 open Board
meeting. That in Ms. Williams' opinion, the Board meeting did
not get out of hand. Ms. Williams d4id not attempt to have any
people attend this Board meeting in support of the Beard.

{T-54%, 551)
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€2} That Ms. Williams recalls that Ms. Gloria Rifenbark
equested on December 12, 1983 that the "Olpe Ten" be allowed
oo meet with the Board. The Board subsequently scheduled a
meeting on January 18, 1984. (T-553)

63} That Mr. Richard Schmidt is a member of the U.3.D.
252 Board of Education. Mr. Schmidt has served on the Board
of Education for the past seven years. (T-374)

64) That Mr. Schmidt does not recall any serious discus-—
sion concerning firing Jeanette Schmidt at the December 8, 19283
Board meeting. Mr. Schmidt recalls that various options were
discussed concerning Jeanette Schmidt at that Board meeting.
(T-584)

65) That Mr. Schmidt believed that the purpose for the
transfer of Ms. Schmidt from the Olpe school distriect to the
Hartford school district was mainly because Ms. Schmidt wasn't
happy in the Olpe district, and that Mr. Heiman thought that a
different surrounding would better suit her purposes. (T-590}

66} That Mr. Kenneth Wayne Cannon served as the principal
of Olpe High School, Olpe Junicr High, and Harmony Hill Elemen-—
tary School during the school year 1983-84, (T-755}

€7) That Principal Cannon answered directly to the super-
intendent of schools and then on up through the chain of command
to the Board of Education. {T-756)

68) That Mr. Bill Cowan serves as head teacher in the Olpe
High School. The head teacher acts in the absence of Principal
Cannon and alsec performs a variety of other roles throughout the
school year as needed. (T-756)

69) That the rules and regulations or policies existing
at Olpe High School have basically "been on the bocks" for the
past seventeen (17) years. (T-759)

70) That Principal Cannon views the Seven Point Improvement

Plan given to Jeanette Schmidt as an informal evaluation. (T-760)
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71) That Mr. Cannon traveled to Olpe on July 7, 1983, in
rder to interview for the position of principal of Olpe High
Qhool . {T-762}

72) That Mr. Cannon met with the Board of Education in
the gympasium at the Olpe High School for an interview concerning
the principal's position. (T-763)

73} That Mr. Cannon traveled tc Olpe for a second inter-
view the latter part of July or the first of August, 1283.
(T~765)

74} That Mr. Cannen was notified that he had been selected
as the principal of Olpe High School on July 13, 1983. (T-765)

75) That at the first or one of the first faculty meetings
Mr. Cannon had with teachers, he explained the use of the “con-
tact" sheets and also provided them a contact sheet and a "Welcome
Back" booklet. (T-775}

76) That during one of the early staff meetings, Mr. Cannon.
in his role as principal, discussed things that can hurt staff
relations, things such as rumors, innuendces, and petty jealousies.
(T-777)

77) That Mr. Cannon, as principal of the high school, per-
ceived that some problems with staff members were developing
in September of 19883. {7T-779)

78) That during the month of September, 1983, Mr. Cannon
believes that he was too busy with schoel details to really have
noticed any problems inside or outside the classroom insofar as
teachers were concerned. (T-785, 786}

79) That Mr. Cannon met with Vivian Sexton in a private
meeting on October 11, 1983. (T-790)

BC) That during the meeting referenced in the previous
%inding, Mr. Cannon related to Ms. Sexton that he ecould not
telerate a counselor who cannot speak openly to me (him}, it
remaiﬁs confidential about what takes place in the school system.

Other communication during this private meeting related to a
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lack of communication between Ms. Sexton and Principal Cannon.

“T—?‘QZ; 793, 794)
81)

That Mr. Cannon does not recall asking vivian Sexton
during the private meeting referenced in the previous Finding,
"Who is the problem?" Rather, Mr. Cannon recalls asking Vivian
Sexton during that meeting, "What's the problem?" (T-796)

B2} That Mr. Cannon had a private meeting with Joni
Sobieski on October 13, 1983. During that meeting, Mr. Cannon
asked her tc share her concerns with him. Mr. Cannon does not
recall asking Joni, "Who is the preoblem?" (T-801, 802)

83) That Mr. Cannon had a private meeting and prepared a
contact sheet for Ellen Watts on October 14, 1983. During that
meeting, Ma. Watts indicated to Mr. Cannon that "they were having
a meeting at the Knights of Columbus Eall." (T-805)

84) That Mr. Cannon had a private meeting and prepared a
contact sheet for Diane Heins on October 14, 1983. During that
meeting, Ms. Heins discussed her concerns with Mr. Cannon. Mr.
Cannon does not recall asking Ms. Heins, "Who is the problem?"
(T-813, 814)

85) That Mr. Cannon had a private meeting and prepared a
contact sheet for Marilyn Trimmell on October 14, 1983. (T-817)
86) That during the meeting referenced in the previous
Pinding, Ms. Trimmel expressed to Mr. Cannon that "her ason comes
first," referring to a change of faculty meetings from afternoon

to merning. (T-822)

87) That during the meeting between Mr. Canncn and Marilyn
Trimmell, Mr. Cannon made the note that "she refused to sit in
on a private conference with the office door shut to the cutside
office area.™ Ms. Trimmell desired to leave the door open during
their meeting. (T-824)

88) That Mr. Cannon had a private meeting and prepared a

contact sheet for Bill Cowan on October 17, 1983, (T-826)
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89) That during the month of Cctober, 1983, Mr. Cannon
onducted individual meetings with the staff of both Olpe High
Q:hool and Harmony Hill. (T-828)

80) That Mr. Cannon had a private meeting and prepared a
contact sheet for Ruth Welborn on October 17, 1983. (T-832,
Cemplainant's Exhibit #30)

91) That Mr. Canncn had a private meeting and prepared a
contact sheet for Mike Plunket on Cctcber 17, 1983. {T-832,
Complainant's Exhibit #31)

92) That Mr. Cannon had a private meeting with and pre-
pared a contact sheet for Marion Plummer on Octcber 18, 1983.
(T-833, Complainant's Exhibit #32)

83) That Mr. Cannon had a meeting with and prepared a
contact sheet for Marsha Miller on October 18, 1983. (T-837,
Complainant's Exhibit #33)

94) That Mr. Cannon had a meeting with and prepared a
contact sheet for Calvin Gunkel on October 19, 1983. (T-841,
Complainant's Exhibit #34)

95) That Mr. Cannon had a private meeting with and pre-
pared a contact sheet for Jeanette Schmidt on October 28, 1983.
(T-843, Complainant's Exhibit #35)

96) That the criginal contact sheet prepared as a result
of the meeting with Jeanette Schmidt was handwritten. That
contact sheet was subsequently typed as a result of Ms. Schmidt's
regquest to see the contact sheet. (T-843, B44)

97) That the purpose of the meetings during October with
the teaching staff were set in an attempt to try to learn the
concerns of the teachers. (T-845)

98) That Mr. Cannon visited with Mr. Heiman, school
superintendent,; concerning the individual meetings prior. to the
time the meetings were conducted. The approximate date of the
conversation between Mr. Cannon and Mr. Heiman was Cctober 3,

1983, (T-845)
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99) That during the private meeting with Jeanette Schmidt,
r. Cannon noted on the contact sheet the discussion centered
Qround dissatisfaction with his (Mr. Cannon's) relationship
with faculty overall. (T-853)

100} That Mr. Canneon attended a meeting with representatives
of the Kansas Asscciation of School Board on November 10, 1983.
Present at the meeting were Mr. Heiman., Pat Baker, Mr. Cannon
and perhaps, Richard Funk. (T-871)

101) That Mr. Cannon prepared a "Seven Point Improvement
Plan" for Jeanette Schmidt. This plan was presented to WMs.
Schmidt on November 1, 1983 in a private meeting in Mr. Cannon's
office. (T-873)

102) That Mr. Cannon had no formal discussions with Jeanette
Schmidt about leaving her c¢lasses unattended prior to the Novem—
ber 1 date when he gave her the Seven Pecint Improvement Plan.
{T-874})

103) That Mr. Cannon does net recall having any formal dis-
cussions with Jeanette Schmidt about inviting guest speakers into
the school prior to November 1, when he gave her the Seven Point
Improvement Plan. (T-876)

104} That Mr. Cannon recalls discussing the scheduling or
changing ¢f school activity dates with the entire staff on several
occasions prier to November 1, 1983. (T-877)

105) That Jeanette Schmidt cancelled the dinner theatre
program con cor about October 19, 1983. (T-880}

106) That Ms. Schmidt, when she cancelled the dinner theatra.
gimply left a note on Ms. Meran's desk. (T-880)

107} That Mr. Cannon did not talk to Jeanette Schmidt
concerning placing calls to KNEA prior to November 1, 1883.
{T-884)

108) That Mr. Cannon spoke to Jeanette Schmidt only in

very general and vague terms concerning creating an atmosphere
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that inhibits good teaching practices prior to November 1, 1983.
@
109)

Cannon visit with Jeanette Schmidt about her failure to follow

That at no time prior to November 1, 1983, did Mr.

lesson plans. (T-B87)

110) That on November 23, 1983, Mr. Cannon gave Jeanette
Schmidt a "history of the problem". (T-895, Complainant's Exhi-
bit #36)

111) That a portion of the document referenced in the
previous Finding stated, "Problem: Display of conduct unbe-
coming an instructor or professional staff member. History of
the problem: People outside of the school communicated with me
that in-house matters have been taken to the publie.” (T-897)

112) That the problem referenced in the previous Finding
was based upon statements that had been made to Mr. Cannon
concerning determination of Mr, Heiman and/or Mr. Cannon.
However, Mr. Cannon does not recall that he ever specifically
teld Jeanette of the remarks that he had overheard, nor, in
fact, did he ask her if she made such statements. {T-897)

113) That Mr. Cannon asked Jeanette Schmidt to sign the
form containing the Seven Point Improvement Plan when he met
with her on Nevember 1, 1983. Jeanette objected to signing the
form, but was informed by Mr. Cannon that her signature on the
form simply indicated that she had seen the form and did not
indicate that she agreed with the form. (T-899}

114) That on November 1, 1983, Mr. Cannon told Jeanette
Schmidt that the Seven Point Improvement Plan was not an evalu-
ation. (T=-200)

115} That Point Four of the Seven Point Improvement Plan
related to the placing and taking phone calls from the KKEA
office on October 11, 1983. (T-9%092}

116) That it was the school policy to allow individual
teachers to make personal pheone calls during the planning period,

lunch, ete. {T-911, 912)
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117} That Mr. Canncen discussed and noted for Ms. Schmidt

‘e times that Ms. Schmidt was not in her class during class

eriod. (T-912, Complainant's Exhibit $#36)

118) That Mr. Cannon noted at least three instances when
he believed Ms. Schmidt left her class unattended for one
reason or another. He did net recall visiting with Ms. Schmidt
about those absences from the classroom, but may have talked
to her at the time. (T-919)

119} That Mr. Cannon received a rebuttal to the Seven
Point Improvement Plan from Jeanette Schmidt on November 8,
1983. (T-923)

120) That Mr. Cannon prepared a contact sheet for Bill
Cowan, in which it is stated that Mr. Cannon confronted Bill
Cowan at one time when Mr. Cowan was out of his room, leaving
his class unsupervised. (T-924, Complainant's Exhibit #39)

121) That on November 8, 1983, Jeanette Schmidt gave Mr.
Cannon a memorandum containing a Seven Point Improvement Plan
for Mr. Cannon. (T-937)

122} That Jeanette Schmidt was a signatory to the negotia-
tive agreement existing between the schoel district and the
local NEA unit. (T-942)

123) That on November 22, 1983, Mr, Cannon met with Jeanette
Schmidt, Steve Lopes and Mr. Richard Funk. {T-956)

124) That Mr. Cannon authored a letter to Jeanette Schmidt
dated November 18, 1983, in which he set a formal grievance
meeting for 4:00 p.m. on Tuesday: Wovember 22, 1983, (T-975)

125) That Mr. Cannon, in his letter to Jeanette Schmidt,
setting the meeting for November 22, 1983, intended only to
meet with Ms. Schmidt and did not intend to meet with the other
nine teachers. {(T-980)

126) ‘That Mr. Lopes informed Mr. Cannon at the conclusion
of the meeting on November 22, 1983 with Mr. Cannon and Jeanette
Schmidt, that the other nine teachers were available and ready

to meet on that day. (T-981)
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127) That Diane Hull, attorney for KNEA, authored a memoran-
um to Mr. Cannon dated November 21, 1983, in which she related
dhat Ms. Schmidt would not meet with Mr. Cannon invelving the
contact sheet without counsel present. (T-983)

128) That on November 21, 1983, a faculty meeting was held
and Mr. Cannon discussed teachers leaving their classes unatten-
ded. (T-986)

129) That Mr. Cannon had a meeting with Ms. Schmidt on
December 20, 1983, as a follow-up on the Seven Point Improvement
Plan. At that time, he related to her that he had observed
her classes being unattended on November 17, 1983, at 10:22 a.m.
Mr. Canncn did not step into the class to supervise the students
cn November 17, 1983, when he observed the class unattended.
Further, Mr. Cannon listed the names of seven students that
were in the class unsupervised. Ms. Schmidt was in the gymnasium
during this time cn stage with some of the students of her
class. Mr. Canncn did not observe the classroeom during the
entire thirty-three (33) minutes that Ma. Schmidt was in the
gymnasium. Mr. Cannon, at the time of the hearing, could not
recall the manner in which he arrived at the names of the
seven students who were allegedly unsupervised. (T-%989, 990,
991, 992, 993, 924, 935}

130} That Mr. Cannon scheduled a meeting with Jeanette
Schmidt on November 30, 1983 to discuss the Seven Point Improve-
ment Plan. Jeanette showed up at the meeting with a witness,
Sharon Carnes and refused to attend a private meeting without
Ms. Carnes being present. (T-927)

131) That Mr. Cannon informed Jeanette that if she would
not meet without a withess present to discuss the Seven Point
Improvement Plan, that he, Mr. Cannon, would have to consider
her refusal an insubordinate act. (T-1003)

132) 'That on December 1, 1983, Mr. Cannon hand delivered
a letter to Jeanette Schmidt,; in which he informed her that

ne considered her refusal tc "meet" with him to be an insubor-
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dinate act, and that he was therefore referring this matter
o the Superintendent, Mr. Thomas B. Heiman. {T-1003)

6 133) fThat Ms. Schmidt then requested that Mr. Cannon
restate a portion of the letter referenced in the previous
Finding te include language to the effect that she, Ms. Schmidt,
had refused tc meet with Mr. Cannon without a witness present.
Mr, Cannon then related to Ms. Schmidt that he would indicate
verbally to Mr. Heiman that this letter should have included
language to this effect. (T-1004)

134) That the meeting between Mr. Cannon and Ms. Schmidt,
on November 22, 1983, was for the purpose of discussing Ms.
Schmidt's grievance. This meeting was attended by Mr. Funk and
Mr. Lopes. {T-1011)

135} That during the meeting on November 22, 1983, between
Mr. Canncon and Ms. Schmidt, wherein Mr. Lopes and Mr. Funk were
present, Mr. Canncn made no cbjection to Mr. Lopes' presence.
Mr. Funk did not register any cbjections to Mr. Lopes' presence
at the meeting on November 22, 1983. {T-1025)

136} That Jeanette Schmidt met with Mr. Cannon on at least
one date after December 20, 1983, in order to discuss holding
unscheduled play practices. (T-1037)

137) That Mr. Cannon, on December 20, 1983 had no evidence
that Jeanette Schmidf had been conducting KNEA business during
school time other than the October telephone call., (T-1040)

138) That counsel for Complainant stipulated that subsequent
to a delivery by Mr. Cannon of a letter from Mr. Heiman scheduling
a meeting with all staff, Mr. Cannon returned to Ms. Schmidt's
room to inform her that she was te attend a meeting with Mr.
Heiman scheduled for 3:30 p.m. on December 2, 1983. Ms. Diane
Heins was present in the room when Mr. Cannon informed Jeanette
that she would have the meeting. There were also students present
in the room when Mr. Cannon delivered the message. Jeanette

stated words to the effect "that son-ocf-a-bitch". Ma. Heins
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does not know to whom Jeanette was referring. (T-1049, 1050)
139) That Joint Exhibit $2, a copy of a telephone bill,
Ohows that a call was made from the Olpe High School on October
11, 1983, at 8:24 a.m. The call was placed to Topeka, Kansas,
913-232-3271 sie. This telephone call lasted for one minute. A
sécond call was made on the same day at 12:02 p.m. to the same
number in Topeka, Kansas. This second call lasted for seven
minutes. (T-1060, 1061)
140) That the school bell rings at 12:00 p.m. ending fourth
period. (T=-1062}

141) That Jeanette Schmidt has a planning period during her
first peried of the morning. ({T-1063)

142) That the lunch hour is unassigned time for teachers
whenever possible. (T-1062)

143) That school begins at the Olpe High School at 8:20
a.m. (T-1063)

144) That Joint Exhibit 43 is a telephone bill produced by
the KNEA office in Topeka, which indicates that a call was made
on October 11, 1983, at 9:15 a.m. to Clpe, Xansas. The call
lasted two minutes and it was directed to 316-475-3223, which
is the telephcne number for the Olpe High School. (T-1064)

145) That during the December 20, 1983 conference, Ms.
Schmidt asked Mr. Cannon if she could have a witness present
for the meeting. During that meeting, Mr. Cannon handed some
documents to Ms. Schmidt for her perusal. The items handed
to Ms. Schmidt during that meeting were "statement of confiden-
tiality". (Tr=-1078)

146) That Jeanette Schmidt informed Mr. Cannon on April 30,
1983, that she was leaving school early. Mr. Cannon made a
note con that day to the effect that Ms. Schmidt was leaving
early to meet with an attorney and several teachers. {(T-1081)

147) That Mr. Cannon does not recall Mr. Heiman or any

board member asking him for his input as to what he thought
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Jeanette Schmidt's assignment should be for the following
OChool year. {T-1085)

148) That Mr. Cannon made a contact sheet on Marilyn Trimmell
on May 10, 1984, in which he stated that Ms. Trimmell told
him that there seemed f{o be two differént set of rules for the
teachers in the building. {T-1095)

149) That Mr. Cannonr prepared a contact sheet on Marilyn
Trimmell dated November 8, 1983, referencing the fact that a
salesman went inte the library without first reporting te the
office. (T-1102)

150) That Mr. Cannon made a contact sheet (Joint Exhibit
#27) on Vivian Sexton dated January 18, 1984, relating to a
time when a visitor was in the school without having first
notified the office. {(T-1102)

151) That Mr. Cannon prepared a contact sheet for Jeanette
Schmidt on November 23, 1983, showing that a conversation was
had concerning Ellen Watts substituting in Ms. Schmidt's class
for that particular day. (T-1105)

152) That to the best of Mr, Cannon's recollection, the only
time that Jeanette Schmidt refused to meet with Mr. Cannon was
on November 30, 1983, when she desired to have a witness present.
(T-1108)

153 That numerous school functions were discussed beivween
Mr. Cannen and Jeanette Schmidt after the early to mid-part of
January, 1984. (T-1111)

154) That Mr. Canncn wrote a letter to Jeanette Schmidt
on January 2, 1984, which stated that the contact sheet dated
November 1, 1983 would not be destroyed, but would be maintained
ags a part of Ms. Schmidt's permanent record. (T-1142)

155) That Mr. Cannecon does not believe that he ever sent
the contact sheet on Jeanette Schmidt dated November 1. 1983
to the central ocffice to be placed in Ms. Schmidt's record.

(T-1143)
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156) That Mr. Cannon prepared a contact sheet for Mike

Plunket dated May 17, 1984, the subject matter of which was
he fact that Mr. Plunket was not in his rcom at 12:35 p.m.
and that some of the boys were acting up. (T-1147)

157) That Mr. Cannon prepared a contact sheet on February
2, 1984 for Ms. Beth Schmidt, the subject of leaving her
class unattended. {T-1149)

158} That Mr. Cannen became a member of KNEA on or before
1978 and was a member of KNEA up until the time he took the
principal's position at Olpe High School. (T-1162)

159) That the only recollection Mr. Canncn has of a conver-
sation with Eileen Lohmeyer at his home in Hoyt revolved around
a pep club problem with someone named Schmidt and scmecne named
Heins. (T-1165)

160) That Mr. Cannon recalls specifically discussing class-
room supervision in a staff meeting that he had with all staff
of Olpe High School on August 25, 1983, (T-1182)

161} That Mr. Cannen recalls specifically discussing contact
sheets and the purpose of the contact sheets with the teachers
in a faculty meeting on Auguét 25, 1983, (T-1186}

162} That Joint Exhibit $#49% is Board policy pertaining to
procedure to follow when visitors are invited to school. (T-1188)

163} That Mr. Canncn recalls specifically relating to the
staff in a staff meeting on September 2, 1983, that they shoulad
make sure the students are kept under direct supervision before,
during and after school. (T-1193)

164} That Mr. Cannon recalls discussing lesson plans at
the September 2, 1983 staff meeting. (T-1193)

165) That #r. Bill Cowan sent out a memo to all staff mem-
bers on Bugust 30, 1983, relative tc scheduling events on the
weekly school calendar. (T-1195)

166) That Mr. Canncn prepared a contact sheet for Sara

Cannon, dated September 16, 1%83. The nature of the contact
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sheet was to relay concerns to her about some of the areas that
ere perceived as weakness in her teaching ability. (7T-1198)
o 167} That Mr. Cannon scheduled another staff meeting for
October 4, 1983. (T-1198)

168) That somewhere in this period of time:s early Octcber,
Mr. Canncn switched the faculty meetings from evening meetings
to morning meetings, commencing at 7:45 a.m. (T-1203)

169) That Mr. Cannon missed the Cctober 4, 1983 staff meet-
ing. {T-1205)

170) That Joann Moran went teo the morning faculty meeting
on October 4, 1983, and related to the teachers in attendance
Mr. Cannon wouldn't be in until later. (T-1205)

171} That Mr. Cannon prepared a contact sheet for Gloria
Rifenbark on Qctcber 14, 1983. This contact sheet was prepared
2s a result of a private meeting during which Mr. Canncn invited
Ms. Rifenbark to share her concerns with him. Ms. Rifenbark indicated
that she was nervous about Mr. Cannon's checking arrival times
in light of the fact that this had not been done in previocus
years. This private meeting was subsequent to the FBLA trip,
in which Mr. Cannon; Ms. Rifenbark and several students were
late in returning teo Clpe. Ms. Rifenbark did not mentien her
concern with this late arrival to Mr. Cannon during this par-
ticular private conference. (T-1211, 1212)

172) That Mr. Cannon had an individual meeting with and
prepared a contact sheet for Jane Schneider con Octcber 20, 1983.
The conversations in this meeting surrounding the subjects of
merning faculty meetings, holding things in confidence and
communigation. {T-1214}

173) That Jeanette Schmidt was treated in the same manner
as all the other teachers at Olpe High School with regard teo
the one-on-oche conferences in Cctober, 1983. The contact
sheets for Jeanette Schmidt were typed up and given to her as

a result of her request for a copy of the contact sheet. (T-1215)
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174} That Mr. Cannon had a meeting with and prepared a
ontact sheet on Marilyn Trimmell on October 14, 1983. During

‘at meeting, Mr. Cannon visited with Ms. Trimmell about her

habitual lateness. Mr. Canhon indicated to Ms. Trimmell that

he was going to continue to monitor her arrival time. (T-1219)

175) That during the period October 11, 1983 through
October 28, 1983, Mr. Cannon conducted individual conferences
with and made contact sheets for each certified staff member
at Olpe High School. (T~1226}

176) That during October, 1983, Mr. Cannon engaged in
classroom visitations with the various teachers at Olpe High
Scheol. During those classroom visitations, Mr. Cannon made
notes regarding his findings. Only Jeanette Schmidt asked to
see the notes that Mr. Cannon made during his classroom visita-
tion. Mr. Cannon then provided those notes to Ms. Schmidt.
(r-1232)

177) That Mr. Cannon viewed his visitation during October
with Vivian Sexton and Sara Cannon in much the same light as
his wvisitation during that same period of time with Jeanette
Schmidt. That is, the contact sheets that were made during
his visitation with Vivian and Sara were made relative to
peints of improvement for their performances. (T-1234)

178) ‘'That on November 8, 1983 Mr. Cannon received a
rebuttal and a Seven Point Improvement Plan for Mr. Cannoen
from Jeanette Schmidt. (T-1244}

173) That on November 30, 1983, Mr. Cannon met with Jeanette
Schmidt, involving her Seven Point Improvement Plan. Jeanette
Schmidt brought Sharon Carnes to the meeting with her as a
witnesses. A brief meeting that was had on November 30, 1983
was tape recorded by Ms. Schmidt or Ms. Carnes. (T-1258, 1259)

180) That Mr. Cannen scheduled a meeting with Jeanette
Schmidt on December 20, 1983. Mr. Funk of the Kansas Associa-

tion of School Becards had advised Mr. Cannen by that
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time that Ms. Schmidt could have a withess present if she
desired so long as Jeanette and/or the witnesses signed a
‘iver of confidentiality. There were, in fact, twoc forms that
were prepared, one of which was called a Statement of Confiden-
tiality, and cne; a Waiver of Confidentiality. This meeting was
alsc tape recorded by Ms. Schmidt. (T-1261, 1262)

181) That Jeanette Schmidt handed a sealed envelope to
Mr. Cannon on December 19, 1983, which contained a memo regard-
ing a '"Level A' step in the grievance procedure, dated December
17, 1983. (T-1268, Respondent's Exhibit #27)

182) That Mr. Cannon had meetings with numercus teachers
concerning the assignments for the 1984-85 school year. These
meetings were had at the reguest of the superintendent and the
Board of Education. Mr. Cannon requested that each teacher
sign a document presented to theﬁ at the conclusion of the
meeting., The document stated, "Signature of this document shall
mean only that the employee acknowledges that it has been pre-
sented te he or she.™ All teachers signed the document with the
exception of Jeanette Schmidt, who refused to sign. {(T-1340)

183) That Beverly Cock was a volunteer in U.S5.D. 252 to
work in the library at Harmony Bill during the 1983-84 school
year. Ms. Coock was a member of the Concerned Olpe Patrons for
Education. (T-1370)

184) That the COPE was a group of parents and patrons of
U.S5.D. 252 who were concerned with the "situvation" at the OClpe
High School. The COPE organization had approximately four
meetings with anywhere from eight {8) members in attendance up to
twenty (20} or twenty-five (25) members in attendance. (T-1371}

185) That vivian Sexton was employed at Olpe High School
as a half-time English instructor and half-time counselor during
the 1983-84 school year. (T-1376)

186) That Vivian Sexton resigned her position with U.3.D.

252 at the conclusion of the 1983-84 school year. (T-1376)
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1873 That Me. Sexton's reassignment for the 1984-85 school
ear was cne of the reason for her resignation. (T-1379)

. 188} That during October, 1983, Mr. Cannon came to Ms.
Sexton's room during a sixth hour class and motioned for her
fo step out into the hall. Mr. Cannon then pointed t¢ a gum
wrapper on the floor down the hall and stated scmething to the
effect that "privileges could be taken away." (T-1381, 1382)

189} That ¥s. Sexton was concerned with and "“intimidated
by" Mr. Cannon walking up and down the hallway in the school
with a yellow legal pad taking notes. (T-1382)

190) That Mr. Cannon had an individunal meeting with Vivian
Sexton during the month of Cctober, 1983. Mr. Cannon commenced
the meeting by discussing with Ms. Sexton numerous things that
she had supposedly done. Ms. Sexton believed that Mr. Cannon
was very angry at the time this meeting was had. (T-1384)

191) That Ms. Sexton does not recall that Mr. Cannon orally
advisea@ her of any areas in which he expected her to improve
during this October, 1983 meeting. (T-1392)

192) That Ms. Sexton was one of the individual teachers
to sign the "Ten Teacher Grievance". (T-13%6)

193) That Ms. Sexton said nothing to Mr. Cannon concerning
her displeasure with the chewing gum wrapper incident. (T-1410)

194} That Ms. Sexton recalls Mr. Cannon asking her during
her Octcber individual meeting "Whe is the problem?" (T-1428)

195) That Ms. Sexton, on October 11, 1983, was concerned
about Mr. Cannon's remark relative to termination of ten new
teachers, the teone of voice that he used in talking to various
teachers, the gum wrapper incident, and the fact that he was
many times gone from the building. With the exception of a
discussion concerning the fact that he was gone on numerous
occasions, Ms. Sexton did not mention any of her concerns to
Mr. Cannon during the October 11, 1983 individual meeting.

(T-1432)
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196) That Ms. Sexton was concerned during the 1983-84
hool year that she would be terminated from her job. That
Q: no time during the year does Ms. Sexton recall Steve Lopes
advising her that the Board of Education had sent a message
threugh the NEA to the effect that the teachers need not be
concerned about losing their jebs. (T-1462)

197) That Ms. Sexton ran into Mr. Heiman in the hallway
and asked him if it would be possible for her to speak with
him. Mr. Heiman asked Ms. Sexton the subject matter of her
questions. When she replied that it concerned the principal,
Mr. Cannon, Ms. Sexton believes that Mr. Heiman then visibly drew
back and became defensive. Mr. Heiman then advised Ms. Sexton
that he would not talk with a group of individual=s, but that
he would talk with Ms. Sexton individually. (T-1465)

198} That Mr. Heiman prepared a memcrandum for Ms. Sexton
two days after the meeting in the hall, in which he stated the
times that he could meet with Ms. Sexton. (T-1465)

1992} That Ms. Sexton, upon receiving the memo referenced in
the previous Finding, chose not to go through with the meeting
with Mr. Heiman and just let the matter drop. (T-1467)

200) That Ms. Vivian Sexton held no official position with
the local NEA association during the 1983-84 schocl year. Ma.
Sexton was, however, a member of the assocciation. (T-1468)

201) That Ms. Sexton; as a counselor kept certain counseling
files. Some cof these files are kept in a safe in the office
to which Ms. Sexton does neot have easy access. After the first
couple of months of school, Mr. Cannon informed Ms. Sexton that
she would no longer be able to go into the safe in the cffice
to retrieve her counseling files. Rather, that she would have
to ask the secretary to get specific files for her. (T-1477)

202) That Mr. Steve Lopes is the UniServ Director for the
Kansas National Education Association. Mr. Lopes has been
empleyed by the Kansas National Education Association for

approximately three years. (T-1482)
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203} That Mr. Lopes transferred to the Sunflower office

the Kansas NEA the last week in October, 1983. Immediately
after he assumed his duties in the Sunflower office, Mr. Lopes
was informed by Lee Quisenberry, another Kansas NEA staffer,
that he, Mr. Quisenberry, had met with some teachers in Olpe
and that the teachers were experiencing a problem in their
employment. Further, Mr. Quisenberry had scheduled another
meeting with these teachers from Olpe during the following week,
the week of November 2, 1983, and Mr. Quisenberry asked Mr.
Lopes if he would like to attend that meeting. {T-1487)

204) TrThat Mr. Lopes attended a meeting on November 2, 1983,
which was also attended by approximately a dozen teachers from
the Olpe séhool system and Mr. Lee Quisenberry, a KNEA staffer.
{T-1488)

2053) That the meeting referenced@ in the previous Finding
had been convened for approximately an hour or so when Jeanette
Schmidt came intec the meeting. After general discussion, it
was Mr. Lopes' copinien that Jeanette Schmidt had a problem
separate from the problem that the other ten or so teachers
were ccemplaining. He (Mr. Lopes) perceived Ms. Schmidt's prob-
lem to resclve around the Seven Point Improvement Plan given
to her by Mr. Cannen, the principal, while the other teachers
had a problem with communication with the principal, Mr. Cannon.
(T-1489)

206} That Mr. Lopes believed that the meeting referenced
in the previcus two Findings was held in an effort to identify
what the concerns of the teachers were and how they related
to the principal. After having heard their concerns, Mr. Lopes
tried to convince the teachers to set up a group meeting with
the principal. The teachers, upon hearing the advise from Mr.
Lopes; advised him that the principal would not meet with them.
{T-1490)

207) ‘That Jeanette Schmidt, upon her arrival at the November

2, 1983 meeting, visited with Mr. Lopes concerning her Seven
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Point Improvement Plan and, in fact, asked Mr. Lopes for his

opinion a3 to whether or not the plan was an evaluation or a
uscipline or what it might be. (T-1491)

20B) That Mr. Lopes c¢could not positively identify oe
November 2, 1983, whether the Seven Point Improvement Plan given
by Mr. Canncn to Jeanette Schmidt was an evaluation or a dis-
ciplinary instrument. (T-1494)

209) That Mr. Lopes met with Jeanette Schmidt on the
Friday evening following the November 2, 1983 meeting and spent
several hours reviewing what Mr. Cannen told Jeanette during
the meeting between Mr. Cannon and Jeanette Schmidt on November
1, 1983. After having reviewed the tape made of the November 1,
1983 meeting, Mr. Lopes and Jeanette Schmidt prepared a response
to the Seven Point Improvement Plan, including a Seven Point
Improvement Plan for Mr. Cannen and gave Mr. Cannon seven or ten
days to respond to his improvement plan., (T-1495)

210) That Mr. Lopes attended a meeting on November 22, 1983
with Mr. Cannon concerning Jeanette Schmidt's grievance.
(T-1496)

211} That Mr. Lopes informed the other nine teachers at
Olpe High School that he was there on November 22, 1983 to
attend a grievance meeting with Jeanette Schmidt, but if they
desired for him to attend their meeting with Mr. Cannon on that
day that he would be happy to attend with them. (T-1496)

212) That Mr. Lopes specifically avoided any suggestion
during the November 2, 1982 meeting that the nine or ten teachers
file a grievance concerning their problem and rather, recommended
that they ask for a meeting with the superintendent ¢f schools,
Mr. Heiman. (T~1497)

213) That Mr. Lopes collaborated with the teachers in
preparing a letter to send to the superintendent, concerning
their desire to communicate with him. Jeanette Schmidt then

called Mr. Lopes on November 4, 1983 and indicated that she had
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a hand-delivered response from the superintendent advising the
n teachers that their problem was either a personnel preblemw
G;' a grievance or a problem with a contract, and further, that
he recommended that they file a grievance if they wanted to
meet with him. (T-1498)

214) That the ten teachers referenced in the previous
Finding then prepared and signed a letter, which was &ated
November 15, 1983, which they considered %o be a grievance
on which they were to meet with Mr. Cannon on November 22, 1983.
(T-1498)

215} That it was Mr. Lopes understanding, arrived at from
the reading of a letter Mr. Cannon had sent to Jeanette Schmidt,
that the ten teachers had a scheduled meeting for November 22,
1983, with Mr. Cannon after the grievance meeting with Jeanette
Schmidt. {T-1498)

216) That the November 22, 1983 meeting was attended by
Mr. Lopes,; Ms. Schmidf, Mr. Cannon and Mr. Richard Funk, who
were present on behalf of the administration. (T-1500)

217) That Mr. Lopes questioned Mr. Funk's attendance at
the November 22, 1983 grievance meeting, and, in fact,; read
specific language from the contract and then reguested that Mr.
Funk leave the meeting. (T-1500)

218) That although Mr. Lopes guestiocned Mr. Funk's atten-
dance at the November 22, 1983 grievance hearing, the parties,
nevertheless,; went into the grievance matter. (T-1500)

219) That during the November 22, 1983 meeting with Mr.
Canncn concerning Jeanette Schmidt's grievance, Mr. Lopes asked
Mr. Cannon for substantiation of the Seven Point Improvement
Plan. Mr. Canncn then produced seven sgheets of paper which
concerned a history of the problem and remedy. (T-1502)

220) That Mr. Lopes inquired of Mr. Cannon as to whether
or not he had given the history of the preblem to Jeanette at
a previous time. Mr. Cannon replied that he had not given her
the written document but that he had read that history to her

during the November 1, 1983 meeting. (T-1502)}
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221) That after the November 22, 1983 meeting with Mr.

Cannon, Mr. Lopes had no more direct communication with Mr.
annon. (T-1505)

222) That Mr. Lopes first met Superintendent of Schools,
Mr. Heiman, on May 21, 1984, the first day of the hearing into
this complaint. {7T-1506)

223) That Mr. Lopes concluded the grievance meeting with
Mr. Canncn and Ms. Schmidt because he "felt that they were
not getting anywhere". At that time, Mr. Lopes indicated
to Mr. Cannon that the other nine teachers were awaiting their
meeting on the ten teacher grievance and that they would be
happy to meet with him at that time. Mr. Cannon replied that
he and Mr. Funk did not desire to meet with the other nine
teachers at that time. (T-1507)

224) That Mr. Lopes advised Jeanette Schmidt that she had
the right to have a witness present if any meeting with Mr.
Cannon inveclved discipline, the grievance or anything to do
with the Seven Point Improvement Plan. Mr. Lopes specifically
instructed Jeanette Schmidt not to refuse to meet with the
principal, but rather to insist on the presence of a witness.
(T-1508, 1509)

225) That Mr. Lopes drafted and sent a letter to Mr. Heiman
informing Mr. Heiman that he (Mr. Lopes) had been informed by
members of the association that they had not been receiving
their mail at the school building. Further, he informed Mr.
Heiman that he had investigated the matter with the postal
service regional office in Kansas City, Missocuri, and was, at
this time, asking Mr. Heiman for his coocperation on investi-
gating the delivery of mail to the teachers at Olpe High School.
(T-1511, Joint Exhibit #63)

226) That Mr. Lopes did not receive a response to his letter
referenced in the previous Finding from Mr. Heiman or any member

of the Board of Education. (T=-1511)
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227) That Mr. Lopes has written either one or two letters

L various times to Ms. Pat Baker, Senior Legal Counsel for the
Q;nsas Asscciation of School Boards, asking for a meeting with

the teachers at Olpe High School to discuss a way of diffusing

the probklem at Olpe High School. Mr. Lopes did not receive a

response to his letter to Ms. Baker. (T-1512)

228) That Mr. Lopes was aware that Diane Hull, an attorney
for NEA, had a meeting to discuss the Olpe "gituation" with
Pat Baker, an attorney for KASB. That meeting was had on
approximately December 15, 1983. (T-1513)

229} That Dpiane Hull prepared a memorandum directed to
Mr. Steve Lopes regarding an agreement between she and Ms. Baker
arrived at the December 15, 1983 meeting. In that memorandum,
Ms. Hull stated that it was her understanding that he (Mr. Lopes)
accepted the proposals that she had put forth to Ms. Baker during
the December 15, 1983 meeting. Mr. Lopes did not agree in
total with all of the proposals put forth by Ms. Huall. (T-1514,
1515) N

230) That Mr. Lopes notified Ms. Hull in writing that he
did not agree with all of the proposals put forth during the
December 19, 1983 meeting. {T-1515}

231) That Mr. Lepes placed a phone call to the Lyon County
attorney's office, alleging that the school district had viclated
the Kansas Open Meetings Law. (T-1522)

232) That Mr. Lopes, on January 4, 1984, filed the pro-
hibited practice complaint that's the subject matter for the
hearing that was held in Olpe. (T-1521)

233) That Mr. Lopes related to the school board on Decem-
ber 12, 1983, that a suit had been filed against the Board with
the Department of Human Resources. (T-1522)

234) That Mr. Lopes had hand-delivered a prchibited practice
complaint to the office of the Secretary on approximately
November 30, 1983. That complaint was never officially filed by

the Secretary. (T-1523)
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235) That Mr. Lopes advised the ten teachers to tape record
ny meeting or coenversations with Mr. Cannon or Mr. Heiman
Q‘enever possible. This advise was given after Mr. Lopes had
listened to the tape of the November 1, 1983 meeting. (T-~1525)

236) That Mr. Lopes believes that his position is comparable
te the position of legal counsel as contemplated by the negotia-
tive agreement. (T-1532)

237) That Mr. Lopes prepared the following "grievances"
December 12, 1983, marked Ccmplainant's Exhibit #23; December
12, 1983, marked Complainant's Exhibit $#19; December 23, 1983,
marked Complainant's Exhibit #21; and February 16, 1984, marked
Complainant's Exhibit #14, (T-1536)

238) That Mr. Leopes was advised by Diane Hull that the Board
had indicated to her that none of the jobs of the ten teachers
in guestion were in jeopardy. (T-1539)}

239) That Mr. Lopes related to the ten teachers either
individually or through Jeanette Schmidt, that the Board had
indicated that none of the ten teachers' jobs were in jeopardy.
(T-1539)

240) That Mr. Lopes authored a letter on March 16, 1984
to Donna Williams, President of Board of Education #252, advising
the Board that he {Mr. Lopes) had instructed each of the ten
teachers to refuse to discuss any part of their cocncerns about
perscnnel matters with a member of the Board or with the admin-
istration. [T-1540)

241) That Mr. Lopes authored numerous articles and cause
to be distributed numerous articles invelwving the Olpe "situation".
(T-1543, 1544, 1545)

242} That it was Mr. Lopes who coined the phrase "Olpe
Ten". (T-1554)

243} That Article 23 of the 1983 negotiated agreement,
entitled Teacher's Evaluations provided that a committee would
be established to review the existing instrument and to make

recommendations te the Board. (T-1557)
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244) That Kathy O'Mara, the vice president of the S5LCTA,

ho was also a member of the evaluation committee, related to
ﬁ:. Lopes that the committee had met once and had made a recom-

mendation, but that she was not aware of the acticn that might

have been taken upon that recommendation. {T-1558)

245) That Complainant's Exhibit #42, a November 15, 1983
letter directed to Mr. Cannon from the ten teachers signing
the document, is the association's response to their understand-
ing of Mr. Heiman's invitation to file a grievance. ({(T-1563)

246} That Sharon Bechtel recalls Mr. Cannon making a comment
at a faculty meeting to the extent of complimenting Ms.
Schneider for having attended a bonfire and then he said some-
thing about the fact that he might not always see all of us at
these things, but that he had other eyes and ears that did.
{(T-1628)

247 That the Board of Education sent each teacher a
letter wherein they extended an invitation to the teachers to
attend a certain meeting which occurred on March 28, 1984.

Ms. Bechtel recalls that neither Mr. Cannon nor Mr. Heiman
attended that meeting. (T-1630, 1631}

248) That Sharon Carnes was emploved as a mathmatics
teacher at Olpe High School during the 1983-84 school year.
(T-1633}

249) That Ms. Carnes perceived the "problem”™ at ©Olpe High
Scheol during August, September and October, as mainly being
a total change frem what the teachers had been used to and
that she didn't feel free to actually communicate with Mr.
Cannon. (T-1635)

250) That Ms. Carnes had an individual meeting with Mr.
Cannon on October 17, 1883. This meeting was held in the evening
prior to the day she left for Washington., D.C. to attend an
awards ceremony. (T-1638)

251} That during the meeting referenced in the previous

Finding, Mr. Cannon first asked Ms. Carnes if she had any
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concerns or problems that she would like to communicate to him.

T-1639)

“ 252) That Ms. Carnes expressed numerous concerns to Mr.
Cannon during that October 17, 1983 individual meeting. (T-1640)
253) That Mr. Cannon visited with Ms. Carnes on two occa-—

sions prior to the Oc¢tober 17, 1983 meeting and never visited
her room after that date with the excepticon of delivering notes
or something of that nature. (T=-1644)

254) That Ms. Carnes attended a meeting on November 12, 1983,
with Mr. Gerald Haag, 2 member of the Board of Education. (T-1647)

255) That Ms. Carnes became the contact person for the
"ten teacher grievance" on December 6, 1983. Pricr to the
date, Ms. Jeanette Schmidt was the contact persen. (T-1648)

256) That Ms. Carnes believed the problem over which the
ten teachers filed a grievance was the arrival of Mr. Cannon,
all the changes and "the harassment" the people were receiving.
(T-1649)

257) That Ms. Carnes attended the December 5, 1983, faculty
meeting with Mr. Heiman. (T-1650)

258) That during the meeting referenced in the previous
Finding,; neither Ms. Carnes nor other teachers were given an
opportunity to speak. {T-1651)

259} That Ms. Carnes sent a letter to Mr. Heiman on approx-
imately December &, 1983 asking for a meeting on behalf of
the ten teachers. This letter was requesting a Level Two
grievance meeting with Mr. Heiman and was sent as a result of
the teachers' desire to meet with Mr. Cannon on Octeber 22, 1983.
(T-1652, Joint Exhibit #53)

260) That as a result of Ms. Carnes' letter to Mr. Heiman,
Mr. Heiman prepared and sent a letter to Ms. Carnes, marked Joint
Exhibit #64. In that letter, Mr. Heiman asked, "Could you
clarify what alleged violation this letter is concerned with?"

Further, the letter stated, "Hopefully, you will properly
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identify my concerns. When the grievance procedure is pro-

erly followed, I will be glad to meet with you." Thig letter
ﬁs dated December 12, 1983. (T-1654}

261) That Ms. Carnes attended a meeting on January 18,
1984, with the ten teachers in attendance. Mr. Heiman, Mr.
Gerald Haag and Ms. Donna Williams were present at that meet-
ing for the school board. (T-1657)

262) That Ms. Carnes specifically recalls that Joni
Sobieski read a statement prior to the commencement of the
meeting referenced in the previous Finding. This statement
specified that the ten teachers did not regard the meeting
ag the meeting that was agreed to by legal counsel for NEA and
KASE. (T-1658)

263) That Ms. Carnes recalls two occasions wherein she
asked permission to leave the school prior to the agreed-upon
four o'clock quitting time. ©On both of those occasicns, Mr.
Cannon did allow Ms. Carnes to leave the building early. (T-1690,
1691)

264) That Sharon Carnes understcod that she and the cther
eight teachers were to meet on November 22, 1983 with Mr. Cannon
in order to discuss the grievance dated November 15, 1983
(Complainant's Exhibit #42). Ms. Carnpes' understanding that
the meeting was to occur was based upon the Nevember 15, 1983
letter addressed to Jeanette Schmidt from Mr. Cannon and dis-
cussions among the group of teachers assuming that there was
going to be a meeting with all teachers after Jeanette Schmidt's
grievance meeting. {(T7-1714)

265) That Ms. Carnes received a letter (Joint Exhibit #34)
from Mr. Heiman in response to her grievance which stated in
part, “. . . Hopefully you will properly identify my concerns.
When the grievance procedure is properly followed, I will be
glad to meet with you . . .". (T-1720)

266) That Sharon Carnes does not recall any time when Mr.
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Lopes informed her that her job or the job of any of the other
ine teachers were in jeopardy. Ms. Carnes believes that she
‘aard that the jobs were not in jeopardy through Jeanette
Schmidt. (T-1722)

267) That Ms. Carnes attended a meeting with Mr. Gerald
Haag of the school board. Jeanette Schmidt informed Ms. Carnes
that Mr. Haag did not desire to meet with all of the teachers.
(T-1734)

268) That Ms. Carnes was informed that a substitute teacher,
who was handling her ¢lass while she was in Washingten, D.C..;
had been allowing the students to drink pep around the computers.
Therefore, Ms. Carnes expressed to Ms. Moran that she did not
want to have this particular individual substituting in her
class again. This thought was communicated to Mr. Canncn through
JoAnn Moran., the secretary. (T-1750)

269) That Ms. Carnes prepared a list of the times that
she personally observed Ms. Beth Schmidt ocutside of her class-
room. Ms. Carnes' note indicates that she observed Ms. Schmidt
outside of her classroom on twenty-four (24) separate occasions.
(T-1751)

270) That Mr. Fred Warnken is employed at Olpe
High School and is the gentleman whe is responsible for setting
the bell schedule at the high school. Mr. Warnken utilizes a
tape system wherein he can program the bells tec ring at any
interval he might desire. Mr. Warnken receives his instructions
on how to program the bells from the principal of the school.

For the 1983~-84 school year, Mr. Warnken programmed the bells
to include a three minute break time between each class. (7-1763,
1764)

271) That Mr. Warnken prepared a listing cf the times when
the bell rang for the 1983-84 school year which was marked as
Complainant's Exhibit #55. (T-1764)

272) That Mr. Warnken programmed the bells for the 1983-84
school year so that the first class in the morning would commence

at 8:20. (T~1767)
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273} That Mr. Warnhken programmed the bells so that the last
ass of the day ended at 3:15 vup until about the last month eof
‘ schocl at which time the district determined that additional
time in school was necessary in order to meet the requirements
of law. Therefore, five minutes was added to the last school
pericd cof the day for the last month of schoel during the
1983-84 school year. (T-1770) .

274} That at some time during the latter part of the school
year, Mr. Warnken found that the bells were ringing one minute
early throughout the day. Mr. Warnken believes that this
problem was caused by a failure of the system insofar as the
advancement of the tape is concerned. The tape had evidently
crawled one minute at some time during the year. Mr. Warnken
had ne idea when this might have cccurred. (T-1770}

275) That there is a clock in each classroom in the Olpe
High Schoel and one cleock in the lounge. These clocks are, for
the most part, regulated by the master clock in the office.
They are regulated in that there is a master switch that sets
all the clocks in the building. (T-1774, 1776)

276) That Ms. Marilyn Trimmell was employed during the
1983-84 scheool year at Clpe High School as a librarian and
speech therapist. (T-1778)

277) That Ms. Trimmell resigned her employment with Clpe
school district effective at the end of the 1983-84 school
year. (T-1778}

278) That Ms. Trimmell had an individual meeting with Mr.
Cannen, the principal of Olpe High School, on October 14, 1983.
Ms. Trimmell was in the lounge picking up her mail when Mr.
Cannon came up to her and asked her to meet with him in this
office. (T-1779)

279) That Mr. Cannon asked Ms. Trimmell to close the door
to his private office when their individual meeting commenced
on October 14, 1983. Ms. Trimmell informed Mr. Cannon that
she would prefer tc leave the door cpen, to which Mr. Cannon

replied that he desired to have the door shut. (T-1780, 1781)
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280) That during this individual meeting between Mr. Cannon

d Ms. Trimmell, Mr. Cannon said he thought that there were

mme problems at the high scheol and he asked Ms. Trimmell what

she thought the problems were. Ms, Trimmell then proceeded to
inform Mr. Canncn that she thought there was a lack of communica-
tion and further, she pointed out the problem that she had with
early morning faculty meetings. (T-1782)

281) That Ms. Trimmell testified that Mr. Cannon asked her
who the troublemaker was during this individual meeting on
Cctcber 14, 1983. (r-1785)

282) That Ms. Trimmell does not believe that Mr. Canncn
made any statements relative to requesting that teachers have
students under direct supervision until November 21, 1983.
(T-1819)

283) That Ms. Trimmell does not recall Mr. Cannon telling
her during the October 14, 1983 individual meeting that he
intended tc monitor Ms. Trimmell's arrival times. (T-1825)

284) That the early morning faculty meetings were scheduled
fifteen (15) minutes prior to the teachers' normal arrival
time., (T-1827)

285} That Ms. Trimmell recalls that it was approximately
the first part of November when she decided that there was a
real problem at Olpe High School. §She then began to take notes
of things that were happening at the school. (T-1832)

286) That Ms. Trimmell recalls Mr. Cannon making a statement
in a faculty meeting instructing the teachers not to goc over
his head to Mr. Heiman. However, Ms. Trimmell has no recocllec-
tion of Mr. Cannon making a statement concerning students going
over teacher's head teo him, Mr. Cannen, the principal. (T-1840)

287) That Ms. Trimmell tape recorded a faculty meeting on
November 21, 1983. (7-1842)

288) That Ms. Trimmell tape recorded the December 12, 1983

Board of Education meeting. (T-1844)
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283) That Ms. Trimmell tape recorded a telephone conversa-
ion with Joe Wendling on December 10, 1983, (T-1844)

‘ 290) That Ms. Trimmell went to Mr. Wendling's house on
November 23, 1983, in order to talk with him concerning the Qlpe
situation. (T-1846)

291) That Ms. Trimmell related to Mr. Wendling on November
23, 1983, that she was concerned about her family and her career
and that she was contemplating resignation at that time. (T-1848)

292) That Ms. Trimmell was not responsible for extending a
persenal invitation to any other teachers to attend either of
the two meetings at Harmony Hill. (7T-1889)

293) That Marilyn Trimmell was cne of the ten teachers
signing the ten teacher grievance. {T-1890)

294) That Ms. Trimmell does not recall any other teacher
or Mr. Lepes telling her during the year that her job was not
in jeopardy. (T-1892)

295) That Ms. Trimmell recalls a time when Ms. Sharon
Bechtel tecld her (Ms. Trimmell) that in Ms. Bechtel's opinion
the ten teachers wvere going to be terminated. This thought was
communicated to Ms. Trimmell subseguent to the March 23, 1984
Board meeting. (T-1823)

296) That Ms. Trimmell had a meeting with Mr. Heiman
on April 6, 1984. That meeting was tape recorded by Ms.
Trimmell. (T-1894, 1895)

297) That during this April 6, 1984 meeting between Ms.
Trimmell and Mr. Heiman, Ms. Trimmell related to Mr. Heiman
that she was getting along fine. Ms. Trimmell testified that
she was unhappy with the proceedings, but at that point in time
she was simply doing as she was told. (T-1897}

298) That Ms. Trimmell attended a meeting with the Board
and the other Qlpe ten teachers in March of 1884. Ms. Trimmell

also tape recorded that meeting. (T-1898)
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299) That Mr. Cannon informed Ms. Trimmell that study halls
culd be conducted in the library during the coming school year.
ﬁnis fact was given to Ms. Trimmell during the meeting between

Ms. Trimmell and Mr. Cannon for the purpose of explaining
aszignments for 1984-85. (T-1900)

300) That Mr. Cannon was aware that Ms. Trimmell preferred
not to have study hall in the library because of problems in-
volving the students' proper utilizatien of the library. (T-1900)

301) That Ms. Trimmell made a tape recording of the meeting
between she and Mr. Cannon on April 1B, 1984, the purpose of
which waa to discuss assignments for the coming school year.
{T~1901)

302) That during the meetings referenced in the previous
Finding of Fact, Mr. Cannon also advised Ms. Trimmell that
during the coming schocl year she would be serving as the junior
class sponsor. (T-1203)

303) That sometime during the last two or three weeks
of schocl, Ms. Jeanette Schmidt went to Ms. Trimmell's room
and took pictures of Mr. Plummer through the windows in Ms.
Trimmell's library room. There was a series of six photo-
graphs taken ¢f Mr. Plummer sitting outside the classroom and
of the students exiting Mr. Plummet's classroom. (T-1927)

304) That Ms. Trimmell did not start taking pictures at
scheol until after she had turned in her resignation. The
purpocse of the pictures that she took of the children at school
were so that she (Ma. Trimmell) could remember the kids. (T-1928)}

305) That Elizabeth Jeanne Heiman is married to the super-
intendent of U.S.D. 252, Mr. Thomas Heiman. (T-1935)

306) That Ms. Jeanne Heiman wrote a letter to Representa-
tive Anita Niles in response toc a letter from Representative
Anita Niles. (T-1936)

307) That Thomas D. Heiman is currently serving as super-
intendent of schools, U.S5.D. 252, Prior to his past four years
of service as superintendent, Mr. Heiman was employed by U.S.D.

252 as principal at Olpe High School. (T-1968, 1869)
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308) That while Mr. Heiman was principal of Olpe High

achcol: Jeanette Schmidt was employed directly under his super-
asion. (T-1970)

309} That Mr. Heiman, as principal of Qlpe High, had an
occasion and a responsibility to evaluate the performance of Ms.
Jeanette Schmidt as a teacher at Olpe High School. (T-1970)

310) That Mr. Heiman evaluated Ms. Jeanette Schmidt cn
November 9, 1978. Mr. Heiman again evaluated Ms. Jeanette
Schmidt on March 16, 1979. Mr. Heiman also evaluated Ms.

Schmidt on April 10, 1980. (T-1972)

311) That Mr. Heiman made the comment, "I feel she was an
excellent staff member" on the November 9, 1978 evaluation of
Ms., Jeanette Schmidt. Mr. Heiman then indicated on Ms. Schmidt's
March 16, 1979 evaluation that Ms. Schmidt was continuing tc
do an excellent teaching job. The 1980 evaluation of Ms. Schmiat
by Mr. Heiman once again indicated that Ms. Schmidt was deing
a very strong job of teaching. ({(T-1974, 1975)

312) That when Mr. Heiman became superintendent of schools,
a2 gentleman by the name of Van Bettega became the principal of
Olpe Bigh School. During Mr. Van Bettega's tenure as principal.,
he alsoc prepared evaluations of Jeanette Schmidt. (T-1977.

1978)

313} That Mr. Van Bettega evaluated Jeanette Schmidt February
23, 1982. That evaluation states that Jeanette was a strong
asset to the staff and was basically an excellent evaluation.
(T-1879, 1982}

314) That Mr. Van Bettega again evaluated Jeanette Schmidt
on February 25, 1982, in which he indicates Ms. Schmidt is an
excellent teacher. (T-1983)

315) That there are two files maintained on teachers within
the school system. The first file is a persoconnel file maintained
by the school board's clerk and the second file is a file main-
tained in the superintendent's office, which centains evaluation

instruments. (T-1985)
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316) That there were no formal evaluations made of Jeanette

mchmidt's performance during the 1983-84 school year. ({T-1987)
0 317) That Mr. Heiman first became aware that there was a

problem at Clpe High School when Mr. Cannon called Mr. Heiman

in his office on approximately October 4 or 5, 1%83. Mr. Cannon

indicated te Mr. Heiman at that time that he thought there was

a morale problem iﬁ the building. After some discussion on the

subject, Mr. Heiman suggested that an attempt should be made to

set down with each of the individuals for one-on-one conversation

to talk about the preblem. {T-1987, 1988)

318) That Mr. Heiman first became aware of a problem with
Jeanette Schmidt sometime in mid-October when Mr. Cannon informed
him that Jeanette Schmidt vwas having a problem in leaving classes
unattended. {T-1988)

319) fThat Mr. Cannon informed Mr. Heiman that he was going
to meet with Jeanette Schmidt to discuss with her the Seven Point
Improvement Plan. {(T=-1990)

320) That Mr. Heiman does not recall any statement concerning
Jeanette Schmidt or any other teacher during the interview pro-
cess with Mr. Cannon before the Board of Education. {T-1996)

321) That Mr. Heiman sent a copy of Jeanette Schmidt's
Seven Point Improvement Plan to the members of the Board on
approximately November 2, 1983. (T-2002)

322) That Mr. Heiman, Mr. Cannon and Donna Williams had
a meeting with a gentleman by the name of Dr. Jack Skillett,

Dean of Education, Emporia State University, concerning the
situation at Clpe High Schoecl. This meeting tock place on approx-
imately October 3 or 4, 1983. (T-2010, 2011)

323} That Mr. Heiman attended a board meeting on November
14, 1983. During that board meeting, an executive session was
held with the board members, Mr. Heiman and Ms. Pat Baker from
the Kansas Association of Schoel Boards. Mr. Heiman does not
recall specifics from the conversation between the board members,

himself and Ms. Baker during the bcard meeting. (T-2015, 2018)
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324} That Mr. Heiman had a meeting on November 22, 1983
t the Olpe Chicken House with Mr. Funk and Mr. Cannon. During

011‘.5 meeting at the Chicken House, the Level One grievance meet-

ing was discussed. Mr. Funk may have advised Mr. Cannon and Mr.

Heiman that they should have provided Jéanette Schmidt with her

history of the problem at a pcint previous in time. (T-2023,

2024)

325} That the first recollection Mr. Heiman has of any
discussion before the Board concerning termination was at the
January 9, 1984 school board meeting. He recalls that the
discussion at that time simply related to the district's various
options. (T-2024, 2032)

326) That Mr. Heiman recalls that during the January 2,

1984 board meeting a board member asked Ms. Pat Baker what the
options were. Discussion was then had by all members concerning
terminaticn, probation, transfer and just leaving Ms. Schmidt
where she was. (T-2025, 2032}

327} That the January 9, 1984 board executive meeting lasted
from approximately 9:50 p.m. to 12:15 p.m. During that executive
session, among other things, the Board and Mr. Heiman discussed
the options for dealing with a2 problem that they perceived with
Jeanette Schmidt. The option selected was to leave her right
where she was. (T7-2034}

328) That Mr. Heiman attended an executive session of a
board meeting held on December 8, 1983, during which options
to rescolve the Olpe problem were discussed. Mr. Richard Funk
and Ms. Pat Baker both attended this executive session. (T-2035)

329} That Jeanette Schmidt was transferred from the Olpe
building to the Harmony Eigh School building for the feollowing
school year. Mr. Heiman testified that he recommended the
transfer based upon a communication that he had received which
stated that Jeanette Schwmidt could hardly stand to go into the

OClpe High School building and because he felt that Jeanette
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Schmidt would strengthen the teaching staff at the Hartford

uilding. (T-2037, 2038)

‘ 330} That Mr. Heiman did not discuss Mz, Schmidt's transfer
with her at any time. Mr. Heiman further testified that it was
net his policy to discuss transfers with employees and, in fact,
he could only recall one instance when he had such a discussion
with an employee. ({T-2038)

331) That the telephone bill for Olpe Bigh School was received
in the central cffice around December 5 or December 6, 1983.
Upon receipt of that phone bill, Mr. Heiman made some notes on
the bill and may have provided copies of the bill to Pat Baker
and/or Mr. Cannon. {T-2042, Joint Exhibit #2)

332) That Mr. Heiman recalls a telephone conversation with
Mr. Joe Wendling on approximately November 30, 1983, concerning
the article that came out in The Wail. Mr. Heiman does not
recall discussing what the specific problem was at Olpe High
Scheool with Mr. Wendling. {T-2054)

333) That Mr. Heiman first became aware of the individual
who wrote the article in The Wail during the December 12, 1983
schocl beoard meeting. (T-2055)

334) That Mr. Heiman had a meeting with the teachers of
Olpe Bigh Schoel on December 5, 1983, during which he related
comments that had been reported to him. Mr. Heiman did not
nor did he intend to attribute any of the statements to particular
teachers. (T-2057)

335) That Mr. Heiman caused to be prepared and disseminated
to patrons of the scheoel district, a pamphlet entitled "Infor-
mants.” In one Informant sent to the patrons during the school
year in question, Mr. Heiman made the statement, "As of Decem-
ber 16, 1983, no grievance has properly been filed at any level.”
{T-2070)

336) That Mr. Heiman prepared letters to the teachers at
Olpe High School, dated January 13, 1984. The purpose of the

letter was to invite the teachers to two separate meetings.
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Members of the Olpe Ten were sent a letter informing them of a

eeting at 7:00 and members of the Embarrassed Eleven were sent
6etters informing them of a meeting at 8:00 p.m. (T-2080)

337) That on the afterncon of January 18, 1984, Mr. Heiman
received phone calls from two staff members. One telephone
call was from Gloria Rifenbark and one was from Jeff Nelson.
Ms. Rifenbark's letter invited her to attend the seven o'clock
meeting, she subsequently asked if she could also attend the
eight o'clock meeting. Mr. Jeff Nelson had received a letter
inviting him to the eight o'clock meeting and he asked Mr.
Heiman if he could attend the seven o'cloeck meeting. Mr.
Heiman gave his permission to both of these individuals for them
to attend both meetings on January 18, 1%84. (T-2083)

338) That Mr., Heiman received a telephane call from Diane
Hall at about 6:20 p.m. on the evening of January 18, 1984,
During that telephone conversation, Ms. Hall asked about the mest-
ing scheduled for that evening, wanting to know the reasons
behind the meeting. Mr. Heiman recalls explaining to Ms. Hall
the format for the meeting and further that one individual from
each of the groups would be allowed to attend the other group's
meeting. (T-2084)

339) That Mr. Mahan has conducted morning faculty meetings
at 7:30 a.m. for a number of years at Hartford High School.
(T~208¢6)

340) That Mr, Heiman drove tc Topeka, Kansas to talk with
Pat Baker cn approximately December 1, 1983. The purpose of
the trip was to discuss Ms. Jeanette Schmidt's "insubordination”
for failing to meet privately with Mr. Cannen. (T=-2093)

341) That ¥Mr. Heiman related ta Pat Baker during their
meeting on December 1, 1983, a report concerning the meeting
between Mr. Cannon and Jeanette Schmidt on November 30, 1983.
Ms. Baker then advised Mr. Heiman to set up a meeting with

Jeanette Schmidt. (T-2096)
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342} That Mr. Heiman believes that any matter which is net

a violation of a neyotiated agreement cr contractual problem
ould fall within what he defines to be a personnel problem.
(T-2099)

343) That Jeanette Schmidt hand-delivered an envelope on
the night of January 18, 1984 to Mr. Heiman, which prempted him
to eonsult with his lawyer, Mr. Krueger, inveolving the proper
response to make. (T-2104}

344) That it was Mr. Heiman's understanding that only those
teachers whose assignments were going to change for the coming
year vwere asked to sign a document to the effect that they under-
stood their assignments. If their assignments were to remain
the same, they did not have staff consultationa and were not
asked to sign the document. (T-2120)

345) That although Gloria Rifenbark's curricular assignments
are listed as the same for 1983-84, her extracurricular assign-
ments will change for that school year. (T-2126)

346} That Mr. Heiman decided to relieve Diane Heins and
Deb Schneider of the responsibility of junior class sponsors for
the coming scheool year. Deb Schneider was relieved since she
would nc longer be teaching in the Olpe High Scheol building.
Diane Heins was relieved because of a dual feeling that a change
was needed and the fact that Mr. Cannon had related a complaint
concerning Ms. Heins' handling of the junior class activities
to Mr., Heiman. (T-2132)

347} That it was Mr. Heiman's recommendation to the Boargd
that Gloria Rifenbark and Marilyn Trimmell be assigned junior
class sponsors for the coming schoeol year. (7T-2130)

348) That Mr. Heiman did not discuss the junior class sponsor-
ship for the coming year with either Marilyn Trimmell or Gloria
Rifenbark. Neither did Mr. Heiman instruct Mr. Cannon te visit
with the two individuals about the sponsorship. (T-2136)

349) That Ms. Jane Schneider taught the first and second

grade during the 1982-83 school year and will be assigned the
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fifth and sixth grade classes during the 1983-84 scheool year.

(T~2138)

. 350) That Jane Schneider was not consulted about the change
in assignments for the 1983-84 school year; referenced in the
previous Findings. (T-2139)

351) That Ms. Beth Schmidt has the same curricular assign-
ments for the 1983-B4 school year as she did for the 1982-83
school year. However, Ms. Schmidt's extracurricular assignments
have changed inasmuch as she will not serve as the freshmen
co~sponscr during the 1983-84 school year. (T-2143)

352) That each teacher signed individual contracts for the
1982-83 school year, which specified the assignments that they
would handle. Tentative assignments were given to or presented
to the teachers in april. (T-2160}

353) That Ruth Welborn will be the third and fourth grade
teacher at Harmeny Hill for the 1983-84 school year. During
the previous school year, Ms. Welborn taught fifth and sixth
grade. (T-2167)

354) That Ms. Vivian Sexton was assigned the senior high
pep club sponsor for the 1983-84 school year. Ms. Sexton was
given this assignment in order to fill in for a teacher who
was being transferred to another school. (T-2171)

355) That Ms. Vivian Sexton will alsoc be teaching oral
English at Olpe High School during the 1983~84 school year.
This assignment will also be a new assignment for Ms. Sexton.
Ms. Sexton does not hold state board certification to teach
coral English. She i, however, certified to teach language
arts. Mr. Heiman testified that it was his idea to ask the state
Department cf Education to issue a temporary certificate to
Ms. Sexton te teach oral English during the 1983-84 schocl year.
(T-2172, 2173, 2174)

356) That Ms. Jeanette Schmidt will be transferred to the

Hartford High School the 1983-84 school year, where she will
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teach composition literature. During the past school year.

Ms. Schmidt taught sccial studies at the ¢lpe High School.
0T—2178)

357) That during the time Mr. Heiman was principal at Olpe
High School, Ms. Jeanette Schmidt taught English. 1In years past,
Ms. Schmidt had indicated to Mr. Heiman that she preferred
to teach social studies. (T-2178, 2179}

358) That Ms. Jeanette Schmidt has been assigned pep club
sponsor at Hartford High School for the 1983-84 school year.

359) That Ms. Jeanette Schmidt will also be responsible
for forensics at Hartford High School: if in fact, the program
is continued at the school. (T=2180)

360) That it is also contemplated that Ms. Jeanette Schmidt
will conduct a three act play for the 1984-85 school year.
(T-2182)

361) That Mr. Heiman believes that a personality conflict
exists betweeﬁ Mr. Canncn and Ms, Jeanette Schmidt. (T-21B6)

362) That Louise Hinrichs was transferred to Necsho Rapids
for the 1984-85 schoel year. (T-2190)

363) That Mr. Heiman, and to his knowledge, Mr. Cannon,

did not make a recommendation that Louise Hinrichs be transferred
to Neosho Rapids. It was rather an action of the Board to make
the assignment for the 1984-85 school year. (T-2191)

364) That Mr. Heiman received a letter from Sharon Carnes
some time in May stating that she did not want the pep club spon-
gorship. The Board of Education subsequently stated in the May
meeting that if another teacher wanted to volunteer for the
position that such teacher should notify Mr. Cannon of their
desires. Mr. Heiman is unaware of any teacher velunteering for
the pep club position as of this date. (T-2197)

365) That the past year was the first year that staff con-
sultations on tentative teaching assignments have been put in
writing and that a request was made that documents be signed by

the teachers. {(T-2207)
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366) That Ms. Debra Schneider related concerns to Mr. Heiman

during a parent teacher conference that she no longer desired

00 be the volleyball coach. The Board thereafter changed Ms.
Schneider's assignment and, in fact, reassigned Ms. Schneider
to teach at Harmony Hill. (T-2211)

367) That Ms. Jeanette Schmidt's assignment for the current
schocl year included pep c¢lub sponscr at Olpe High Schocel,
forensic assignment for Clpe High School and she was also in
charge of the schoel play for Olpe High School. (T-2211)

368} That Mr. Heiman scheduled the two separate meetings
on January 18, 1984 so that the teachers that were members of the
"Olpe Ten" would feel free to discuss their concerns. {T-2241)

3692) That Mr. Heiman testified that the list of items brought
up by the teachers at the first meeting on January 18 was not
handed ocut to the teachers in the second meeting. Mr. Heiman
recalls that he did relate to the teachers in the second meeting
a couple cof items that were menticned as problems during the
first meeting and a few of the teachers in the second meeting,
then, commented that they felt that there was a peossible problem
in one area. (T-2244)

370) That Mr. Jeanette Schmidt is employed by District 252
and has been so employed for the past =six years. During the
past six years,; she taught all of the social science classes
rural history, American History, government, Freshman English
c¢lass and two speech classes. (T-2274}

371) That Ms. Jeanette Schmidt is current president of the
Southern Lyon County Teachers Association. She has served in
that capacity for the past year. Pricr to this year, Ms. Schmidt
gserved as vice president of the association and she has been
the chief negotiator for the past three years. (T-2274)

372} That at the current time there are appreoximately
thirty-two (32) to thirty-four (34) teachers who are members

of the Southern Lyen County Teachers Association. There are
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approximately forty-one (41} teachers in the entire district.
{T~2275)

373) That during the years that Ms. Schmidt has served
as a member of the Scuthern Lyon County Teachers Association
negotiations team; the district and the associaticn have not
had difficulties in reaching a negotiated agreement. The
exception to reaching an agreement occurred during this current
school year when the parties reached an impasse. (T-2282,
2283)

374} That during an in-service meeting held at Clpe High
School in late Auvgust, 1983, Ms,., Jeanette Schmidt was given
thirty (3C} minutes to make a presentaticn about the associa-
tion. (T-2287)

375) That Quring late September, early October, numercus
teachers approached Ms. Jeanette Schmidt as president of the
Southern Lyen County Teachers Association to express their
concern that problems existed at Olpe High Scheeol. (T-2297)

376} That Ms. Jeanette Schmidt is under contract to the
school district to preoduce one all school or three act play.
The dinner theatre play that Ms. Schmidt produced the previous
year was produced on her own time. {T-2303)

377) That Mr. Canncon told Jeanette Schmidt on October 5,
1983, that he was going to change the play dates so that the
three act play would be presented in the fall and the dinner
theatre play would occur in the spring. (T-2306)

378} That as a result of Mr. Cannon's action to switch the
play dateg, Ms. Schmidt decided te cancel the dinner theatre
which was to be conducted in the spring. (T-2309)

379) That on CQctober 10, 1983, Ms. Jeanette Schmidt called
the president of the UniServ District, Ms. Nancy Peavler to
express to her the fact that she was experiencing problems in
the school district. Ms. Peavler advised Jeanette to contact
the KNEA office to inguire whether or not they could send some-

one down to put on a workshop on teacher's rights. (T-2310)
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380) That on October 11, 1983, Jeanette Schmidt placed a

call to the state KNEA office at 8:24 a.m. There was no one

nn the office when Ms. Schmidt called and therefore, she left
a message con the recoerder reguesting that someone return her
call. (T-2311)

381) That Jeanette Schmidt was notified at 9:50 a.m. by
Ms. JoAnn Moran that she had a telephone call waiting for her.
Ms. Schmidt then went to the lounge to answer the telephone.
Ms. Schmidt tock the telephone into the restroom so that she
could speak in private with the caller. (T-2313}

382) That Ms. Schmidt then returned the telephone call to
the KNEA office during the lunch hour. Ms. Schmidt spoke with
Diane Hull, an attorney for KNEA, who indicated she would come
down to meet with Ms. Schmidt and other teachers. (7-2315)

383) 7That Mr. Cannon observed Ms. Schmidt's classes for a
short peried of time on October 11, 1983, during both fifth
and sixth hour. (T-2316)

384} That Ma. Schmidt received a written note in her mail-
box asking her to attend a meeting with Mr. Cannon on October
28, 1983. (T-2319}

385) That the meeting with Mr. Lee Quisenberry and Ms.
Diane Hull on the 18th of October, 1983 was advertised by a
telephone call from Ms. Jeanette Schmidt to each of the building
representatives asking those representatives to let all of the
teacher members know that the meeting was going to take place.
{T-2322}

386) That the meeting between Ms. Schmidt and Mr. Cannon
on October 28, 1983 commenced with Mr. Cannon asking Ms.
Schmidt if she had any problems with her classes, the school
system o©or any other concerns. Mr. Schmid£ related to Mr.
Cannon that she had concerns that faculty morale was low and that
various teachers were unhappy that certain changes were being

made within the school building. Further, Ms. Schmidt related




Scuthern Lyon County Teachers Association vs.
Unified School District 252
Page 59
to Mr. Cannon that the teachers were uneasy because Mr. Cannon
as continuously taking notes in the hall. Mr. Cannon tre-
‘onded that the notes were ¢o help him jog his memory ana
that anything that he had written down was available for the
teachers to see at any time. Ms. Schmidt also related that
the teachers all felt that ne¢ one knew when the ax was going
to fall and that a2 number of the teachers felt threatened by
being called in for one-on-one meetings. During the meeting
between Mr. Cannon and Ms. Schmidt, Ms. Schmidt does not recall
that Mr. Cannon was responsive to any of the concerns that she
expressed. At the conclusion of the meeting, Mr. Cannon in-
formed Ms. Schmidt that he wanted to discuss his concerns with
her next Mcnday evening at 3:30 p.m. in the office. (T-2330)
387} That later in the day, Mr. Cannon came by the door teo
Ms. Schmidt's room and informed her that he would have to
change his appointment with her from Monday evening to Tuesday
evening since he was going to be out of town on Mcnday. (T-2330)
388) That Jeanette Schmidt then had a meeting with Mr. Cannon
on November 1, 1983. The first order of business during their
meeting was Mr. Cannon giving copies of the notes that he had
made during his visits to Ms. Schmidt's class on October 10,
1983. The meeting then turned to the Seven Point Ilmprovement
Plan. Mr. Cannon read off each of the seven points individually
at the same time giving Ms. Schmidt a history of the problem.
Ms. Schmidt attempted to explain what had happened in each oc-
currence related to her by Mr. Cannon invelving the Seven Point'
Improvement Plan. Ms. Schmidt then asked Mr. Cannon if she could
have copies of his notes. Mr. Cannon then replied to Ms.
Schmidt that he would give her a copy of the Seven Point Im-
provement Plan and asked her to sign and date the plan. Further,
he specified that her signature would only indicate that she
had been exposed to the plan. Ms. Schmidt then asked to look
at the handbock or something and Mr. Cannon asked JoAnn Moran

to provide Ms. Schmidt with the handbook. Ms. Schmidt asked
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Mr. Cannon if, in fact, the Seven Point Improvement Plan was

an evaluation, to which he replied that the plan was not, in
ﬂact, an evaluation; that it was a Seven Point Improvemel;lt Plan.

Ms. Schmidt advised Mr. Cannon that she would like to make a

written rebuttal te the Seven Point Improvement Plan. Mr.

Cannen advised Ms. Schmidt that he could not give her his notes

because they were his own personal ccpy. Some discussion then

occurred concerning an affidavit Ms. Schmidt had signed relating

to an incident at Burlington. Subseqguent to that discussion

the meeting ended. (T-2344-2367)

389) That Ms. Schmidt does not recall) any time prior to
November 1, 1983, when Mr. Cannon visited with her about her
placing calls to KNEA or inviting guest speakers to her class-
room., (T=2369)

390) That Ms. Schmidt’'s first understanding that the Seven
Point Improvement Plan was scme type of "evaluation" was gained
through a letter to her from Mr. Cannen dated November 23, 19B3.
In that letter, Mr. Cannon states in the second paragraph,

". . .As stated by Mr. Lopes, your representative, the grievance
centers around whether I intend to withdraw the 'Seven Point
Improvement Plan' as part of your evaluation. . ." Another
sentence stated, ". . .The Seven Point Improvement Plan will
remain as part of your evaluation for the 1983-84 schocl year

« + ." (T-2381, Complainant's Exhibit #14)

391) That Ms. Jeanette Schmidt presented herself for a meet-
ing with Mr. Cannon on November 30, 1983. Ms. Schmidt had asked
Sharon Carnes to attend the meeting with her as her witness.

Mr. Cannon informed Ms. Schmidt that the meeting was & personnel
matter between Ms. Schmidt and Mr. Canhon, and that witnesses
could not be allowed. Further, Mr. Cannon informed Ms. Schmidt
that he was giving her a direct order by asking her to meet with
him without a witness. Mr. Cannon then informed Ms. Schmidt that

the meeting was over. {T-2384, 2385)
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392) That on December 2, 1983, at approximately 12:10 p.m.,
.. Canncn delivered a letter to Ms. Schmidt indicating that he
was charging her with insubordination. Alsc, on December 2, 1983,
Ms. Schmidt received a letter from Mr. ﬁeiman. The letter from
Mr. Heiman was received after schocl and ended for the day.
(T-2387, Joint Exhibit #66)}

383} That Jeanette Schmidt had another meeting with Mr.
Cannon to discuss the Seven Point Improvement Plan on December
21, 1983. This meeting was also reccrded by Ms. Schmidt. Ms.
Schmidt did not take a witness with her to this meeting.
{T-2397}

394) That at the outset cf the meeting between Ms. Schmidt
and Mr. Canncn refervenced in the previous Finding, Mr. Cannon
informed Ms. Schmidt that if she wanted a witness to the meeting
she could have one, but they would have to sign a form that he
would provide to them. (T-2338B)

395) That Ms. Schmidf testified that during the approximately
seventeen (17) minutes that she was allegedly absent from her
classrocm cn November 17, 1983, Ms. Joni Sobieski was, in fact,
in her classroom supervising the students that were in the room
at that time. (T-2403)

396) That Ms. Jeanette Schmidt does not view her transfer
to Hartford as a desirable transfer. Ms. Schmidt prefers to
teach social science and will be teaching English during the
coming school year. Additicnally, her transfer to Hartforad
High School will cause her to incur extra mileage in driving to
and from work. {T-2430)

397) That the officers of Southern Lyon County Teachers
Association for the 1983-84 school year were Jeanette Schmidt,
president, Kathy O'Mara, second vice-president, Janice Davis,
secretary, and Glorjia Rifenbark served as treasurer. (T7-2490)

398) That Ms. Schmidt recalls that Mr. Cannon made a state-
ment at the faculty meeting on October 10, 1983 concerning early

morning faculty meetings. She recalls the substance of that
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statement to be something along the lines of ". . . If you have

a problem with your family, then vou better take care of it be-
aause scmetimes you have to make a choice whether it's geing

te be your job or your family . . ." (T-2505)

399} That during the NWovember 1, 1983 meeting betweesn Mr.
Cannon and Ms. Schmidt, Mr. Cannocn gave Jeanette a copy of notes
that he had taken during his classroom visitations. ({T-2525)

400) That Ms. Patricia Baker is an atterney for the Kansas
Association of Schocl Boards. She resides and offices in Topeka.
Kansas. (T7-2545)

401} That Ms. Baker had a telephone conversation with Mr.
Heiman, the Superintendent of Schools, on approximately October
14, 1983. Ms. Baker subseguently attended two school beoard neet-
ings,; one in November, 1983, angd one in December, 1983. (T-2548,
2550)

402) That Ms. Baker's advise to the Board, during the period
of time mid-October until mid-November, was to either work the
problem cut internally in an informal manner or to urge the
teachers to utilize the grievance procedure, a more formal pro-
cedure. Ms. Baker further advised the Beoard that they did have
a legal right to request that any grievance be specific at the
time, place and people involved with the problem. (T-254%9-

2554)

403} ‘That Ms. Diane Hull of the KNEA met with Ms. Baker on
December 15, 1983 in Ms. Baker's office. (T-2556)

404) That the meeting between Ms. Baker and Ms. Hull lasted
approximately three hours and was a very far ranging discussion
in general of the situation at Olpe. During this meeting, Ms.
Baker advised Ms. Hull that she would recommend to the 0lpe Board
that the time for filing grievance would be extended. Further,
Ms. Baker assured Ms. Hull that to her knowledge, none of the
Board members or the administrators had talked about firing any

of the teachers involved with the situation. (T-2558, 2562)
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405) That Ms. Baker discussed with the Board their legal

cptiong in "resolving the problems at Olpe" during an executive
:ssion in the Novenmber or December Board meeting. Ms. Baker

adviced the-Board members that their alternatives were to transfer

teachers, tc terminate teachers and other possibilities. Ms.

Baker's advise to the Board was to retain the status que in

an attempt to resolve whatever problems might exist in the Olpe

High School in an informal administrative manner. ([T-2610,

2613)

406) That Ms. Baker had a meeting with Mr. Heiman and Mr.
Cannon in her office on November 10, 1983. During that meeting,
the article reported in the newspaper in a section called "The
Wail"® was discussed. Ms. Baker advised Mr. Heiman and Mr. Cannon
not to respond in the newspaper, but rather to write a letter
te the individuals who had signed "The Wail®" asking what teachers'
jobs were in jeopardy: who had threatened the teachers and what
the problems were that the individuals were’alluding to in their
letter. (T-2618, 2621)

407) That Ms. Baker believed that the earlier correspondence
with Ms. SBchmidt was an attempt to determine whether or not her
grievance was aimed at Mr. Cannen's right to issue a Seven Point
Improvement Plan or whether Ms. Schmidt was grieving the content
or substance of the Seven Point Improvement Plan. (T-2651)

408} That Ms. Baker advised Mr. Cannen and Mr. Heiman that
Mr. Cannon had a right to meet with Jeanette Schmidt on a one-on-
one basis concerning the improvement plan and her progress under
the plan. Further, she advised these gentlemen that insofar as
the grievance surrocunding the plan, Ms. Schmidt had a right to
have a witness present. (T-2652)

409) That Ms. Schmidt filed her grievance concerning the
presentation of the Seven Point Improvement Plan, raising the
question with regard to the purpose for the plan. That is,
whether or not the Seven Point Improvement Plan was, in fact.,

an evaluation. (T-2688)
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41C0) That Ms. Jeanette Schmidt considered her meeting on

November 22, 1983 with Mr. Cannon to constitute the second step
af the grievance procedure within the negotiative contract.
(T-2689)

411) That Ms. Schmidt tape recorded the November 1, 1983
meeting: the Neovember 30, 1983 meeting and the December 20, 1983
meeting. (T-2691)

412) That M3. Jeanette Schmidt considered her letter {Com-
plainant's Exhibit #20) to ceonstitute a formal filing of a
grievance. This letter stated that she was planning to meet
with Mr. Cannon on November 22, 1983 at 4:00 p.m. to discuss
the centact sheet. Further, the letter stated that she would
regard this meeting as the formal grievance level. (T-2702)

413) That Mr. Keith Durall was the author of the letter to
the editor in "The Wail" section of the Emporia Gazette.
{(T-2704)

414) That Ms. Jeanette Schmidt and the other nine teachers
attended a meeting with Representative Anita Niles in Topeka,
Kansas. (T-2756})

415) That Mr. Jesse Nelson 1s an employee of U.5.D. 252 and
has been so0 employed for the past six years. Mr. Nelson is em-
ployed as a teacher/coach, driver's ed teacher and elementary
school physical education teacher. (T-2801)

416) That Mr. Nelson went te Mr. Cannon and asked if it would
be okay for him to attend the seven o'clock meeting as well as
the eight o'clock meeting with the Board on January 18, 1984,
Mr. Heiman subsequently called Mr. MNelson and explained that it
would be alright for Mr. Nelsen to attend the seven o'clock and
the eight o'clock meeting. (T-2825, 2834}

417) That Ms3. Ruth Welborn was empleoyed by school district
252 during the 1983-84 schocl year as a fifth and sixth grade

teacher at Harmony Hill. (T-2869)
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418} That both Mr. Jesse Nelson and Ms. Ruth Welborn recall
iscussions by Mx. Cannon in either in-service or faculty meet-
‘ngs concerning ¢lass supervision. These in-service meetings or
faculty meetings in which the subjects were discussed were early
in the scheol year. (T-2804, 2875)

419) 'That Ms. Welborn was reassigned for the 1984-85 school
year to teach third and fourth grade as opposed to the fifth and
sixth grade classes during the current school year. Ms. Welborn
did not request this reassignment, nor is she pleased with the
reassignment. (T-2888)

420) That Ms. Ruth Welborn is employed by school district
252. During the 1983-84 school year, Ms. Welborn was employed
to teach fifth and sixth grade at Harmony Hill. (T-286%2)

421) That Ms. Welborn has beesn reassigned for the school
year 1984-85. She has been assigned to teach the third and
fourth grade at Barmony Hill. {T-28%0)

422) That Ms. Welborn testified that she would have been
much more comfertable and would rather have stayed as the fifth
and sixth grade teacher. (T-2890)

423) That Marsha Miller was employed during the 1953-84
school year by the Flint Hills Special Education Distriet, U.S.D.
253. However, Ms. Miller performs work for U.s.D. 252 and 386
as well as the other district. (T-2900)

424) That Ms. Miller recalls staff meetings conducted in
the early part of September or October during which Mr. Cannon
went over the attendance policy, discussed professionalism,
procedures for visitors to check in and out of the office and
cther matters. (T-2915)

425) That Marsha Miller is a member of KNEA. {T-2015)

426) That Beth Schmidt is currently employed by U.S.D. 252
and has been so employed for the past eleven {11) years. Ms.
Schmidt is employed teo teach Spanish, French and English. During
the 1983-84 schoecl year, Ms. Schmidt taught at the Olpe BRigh

School. {T-29%964, 2965)
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427) That Ms. Beth Schmidt has been reassigned for the

1584-85 school year. That reassignment consists of having a
eifferent English class. (7-2986)

428) That Ms. Beth Schmidt does not recall any time during
the 1983-84 schoel year when Mr. Cannon asked her who the in-
stigator of any problem at Olpe High might be. Ms. Schmidt does
recall approaching Mr. Cannon tc ask him what was going on or
if there was a problem. (T-2988)

429) ‘That Mr. Bill Cowan is currently emploved as a teacher/
cecach at Olpe High Schoocl. Mr. Cowan is currently serving
as the head teacher at Olpe High School and has been sc em-
ployed for the last three or four years. (T-3149)

430} That Mr. Cowan, in his capacity as head teacher, is
responsible for keeping the official school calendar. The
procedure for setting or changing dates on the school calendar
was specified in a memo that Mr. Cowan provided to all teachers
at an earlier date. That procedure consists cf the teacher
first contacting Mr. Cowan to determine what dates are abailable
and once those dates are cbtained, the teacher is then responsible
for going to Mr. Cannon for nis approval or rejection. If, in
fact, Mr. Canncn approves a particular date, he then notified
Mr. Cowan of that approval and Mr. Cowan then puts that function
on that particular date on the cfficial school calendar.
(T=-3151)

431) That Mr. Cowan's teaching duties will remain the same
for 1984-85 as they were for 1983-84. However, Mr. Cowan's
ccaching duties or extracurricular duties have changed for

the coming school year. {T-3175)
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CONCLUSTIONS OF LAW/DISCUSSION/ORDER

It appears that all allegations made by Complainant in this
case may be separated inte two basic groups. There are two decu-
ments to which the hearing examiner reﬁers in grouping the charges.
First, the examiner utilizes the April 2, 1984 memc under the
signature of Paul K. Dickhoff, Jr., which was prepared after a
pre-hearing conference between the parties. Secondly, the hear-

ing examiner utilized the May 25, 1984 Motion to Amend Complaint

filed by Richard D. Anderson on behalf of Complainant. This
Moticn to Amend was granted by the examiner.
The allegations may be separated as follows:

A) Allegaticns concerning the treatment of Jeanette Schmidt.

Count 3 - April Issue Memo

That the president of the local association was subjected
to a special evaluation procedure [(contact sheet) which
spcke te her involvement in protected activities in vicla-
tion of K.S.A. 72-5430 (b} (1), (2), (3), and (4).

Count 5 -~ April Issue Memo

That the accusation of conducting NEA-K-NEA business dur-
ing scheool heours tended to discourage Jeanette Schmidt's
involvement, under threat of discipline, in association
business in violation of K.S.A. 72-~5430 (b) (1), (2), (3),
and (4}.

Count 4 - April Issue Memo

That the assumption of the school building principal in
considering 2 (twe) separate grievances as cne "singled
out" Jeanette Schmidt in violation of K.S.A. 72-5430 (b}
(1), {2), (3}, and {(4).

Count 6 - April Issue Memo

That the presence and ihvolvement of an outside "observer™
in the November 22, 1983 level one grievance hearing of
Jeanette Schmidt tended to discourage her participation

in protected activities in violation of K.S.A. 72-5430 (b)
(l)f (2); (3)! and (4).

Count 2 - Motion to Amend

On or about November 30, 1983 and December 6, 1983, Re-
spendent, by and through its agents, willfully interfered
with, restraired and coerced professional employees: and
denied the Southern Lyon County Teachers Association (SLCTA)
rights accompanying formal recogniticn granted in K.S.A. 72~
5415, thereby vielating K.S.A. 72-5430 (b) (1), {2), and (6)
by denying Jeanette Schmidt a witness during meetings with
administrators which she reasonably believed could result

in discipline.
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B) Allegations concerninhg the treatment of ten (10} teach-

ers including Jeanette Schmidt.

Count 1 - April Issue Memo

That the denial of informal discussions with superinten-
dent in accordance with Board poclicy constitutes a pro-
hibited practice .as ocutlined in K.S5.A. 72-5430 (b) (1).
(2), (3), and (4).

Count 2 - April Issue Memo

That a level 1 grievance meeting was held but the princi-
pal denied or refused to meet with the teachers in wviola-
tion of K.S.A. 72-5430 {b) (1}, (2}, (3}, (4), and (5).

Count 3 - Motion to Amend

On or about March 28, 1984, at an Executive Board Meeting
attended by teachers, Respondent and its agents willfully
interfered with, restrained and coerced professiecnal em-
ployees in the exercise of rights granted in K.S5.A. 72-
5414, dominated and interfered with the existence and ad-
ministration of the professional employees' organizatien
{SLCTA), and denied the professional employees rights
accompanying formal recognition granted in K.S.A. 72-5415,
by disparaging the SLCTA and discouraging participation
in BLCTA matters in violation of K.S.A. 72-5430 (b} (1),
{2), and (6).

Count 1 - Motion to Amend

On or about April 16-17, 19584, Respondent willfully inter-
fered with, restrained and coerced professional employees
by unlawfully transferring and/or reassigning such em-
ployees in reprisal fer such employees exercising rights
granted by K.S.A. 72-5414 in violation of K.S.A. 72-5430
{(b) (1) anad (3).

The examiner shall address each allegation in the above

order to determine the validity of the charge and shall issue

his ruling concerning violations of K.S.aA.

72-5430 (k).
Count 3 of the April issue memo states:

"That the president of the local association was
subjected to a special evaluation procedure {con-
tact sheet)} which spcke to her involvement in pro-
tected activities in violation of K.S.A. 72-5430
{p) (1)s (23, (3), and {4)."

The special evaluation referred
peint improvement plan given to
Cctober 1, 1983 meeting between

Count 5 of the April issue memo

to in this allegation is the 7
Jeanette Schmidt during the
Mr .

Cannon and Ms. Schmidt.

states:

"That the accusation of conducting NEA-K-NEA
business during school hours tended to discour-

age Jeanette Schmidt's involvement,

of discipline,
tion of K.S.A.
(4)."

72-5430 (b)

under threat

in association business in viola-

(1), (23, (3},

and
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The examiner is unable to separate these two counts inasmuch
as both refer to the 7 point improvement plan. It appears that
omplainant is arguing that the issuance of the 7 point plan was
prompted by Ms. Schmidt's uﬁion activities of past years and by
her contact with the NEA during the current school year. It is
not c¢lear whether Complainant is arguing that the issuance of
the 7 point plan in and of itself constitute a violation of the
law or whether the reference to NEA phone calls within the plan
constitutes the violation. Therefore, the examiner shall first
explore the possibility that some type of plot existed which
stemed from previous years. He shall then look to the issuance
of a "special evaluation" as reprisal for union activities and
last of all view that portion of the 7 peint plan that speaks
to union activities.

Complainant points to numercus occurrences te show that
Mr. Cannon and Mr. Heiman both had knowledge of Ms. Schmidt's po-
sition within the Southern Lycn County Teachers Association and
that some type of "plan®™ existed to punish her for that position
and/or her efforts to obtain advice from KNEA on behalf of other
teachers. Coemplainant points tc testimony given by Ms. Eileen
Lohmeyer, a former teacher at Clpe High School, and Mr. Banz, former
principal at Hartford High School, to show the mind set of Mr.
Cannon and Mr. Heiman. Ms. Lohmeyer testified that Mr. Cannon
initiated a meeting with her at his home to discuss a teaching
pesition in which Ms. Lohmeyer was interested. The meeting
occurred sometime in June or July prior to the commencement of
school. During this meeting the discussion turned to Olpe High
Schooel where Mr. Canncn was to serve as principal for the follow-
ing school year. Ms. Lohmeyer recalls a discussion of most of
the teachers at Olpe either by name or by subject taught. Fur-
ther,; she recalls that Mr. Cannon specifically mentioned Ms.
Schmidt's name and that he made a statement that Ms. Schmigdt
might cause him some trouble. Mr. Cannon recalls Ms. Lohmeyer

mentioning a problem between Ms. Schwmidt and Ms. Heins. Fur-
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ther, Mr. Cannon testified that he was unaware as to whether

Mr. Lohmeyer was referring to Ms. Beth Schmidt or Ms. Jeanette
chmidt.

The examiner finds the testimony, tc this peint, of both
Ms. Lohmeyer and Mr. Cannon to be creditable and therefore must
look to the job interviews of Mr. Cannon by the Board to deter-
mine whether Mr. Cannon had any knowledge of Ms. Jeanette Schmidt's
position or her propensity to “"cause trouble".

The testimony of Mr. Cannon, Mr. Heiman and various Boargd
members state that individual teachers were not discussed when
Mr. Cannon interviewed for the position of principal'at Olpe
High. While it would not be uncommon for a new supervisor to
be told of potential "probklem empleyees" or personality conflicts
between employees by the supervisors' superiors, the examiner
finds no evidence to indicate that such conversation cccurred.
It logically follows thét Mr. Cannon's recollection of the visit
with Ms. Lohmeyer is most believable in light of testimony given
by Board members relating to discussions of individual teachers.
That is, Mr. Cannon cculd enly have known of potential "trouble
makers" by his visit with Mr., Heiman or Board members. There-
fore, little weight can be given te Ms. Lohmeyer's testimony as
contradicted by Mr. Cannon.

Mr. Banz testified that Mr. Heiman made statements on twe
occasions concerning Ms. Schmidt. One statement related te Ms.
Schmidt's action ocutside the classroom. It is Interesting to
note that the jest of this statement was repeated quite often by
Mr. Heiman during the hearing. No specific interpretation was
given to this statement but such a statement could relate to Ms.
Schmidt's actions on behalf of the Asscciation. Conversely the
statement could relate to numerous other activities in which Ms.
Schmidt was involved. A statement made tc a member of the man-
agement team does hot appear in and of itself unusual when a

supervisor guestions the abilities of an employee. Mr. Banz
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further testified that Mr. Heiman was displeased with Ms. Schmidt
or having utilized figures which conflicted with his figures
ring negotiaticens in a previous year. Testimony indicates

that a conflict in computations did occur during negetiations.

Again, it is not unreasocnable or even unusual for one party to

the negeotiations process to express displeasure with the other

party over computations or even demeanor at the bargaining table.

Nothing in the record suggests that Mr. Heiman or any member of

the Board took any action prior to the 83-84 school year to

discriminate against cor discredit Ms. Schmidt for past Association

activities. The examiner is unable, therefore, to believe that

any "plot" existed to "get" Ms. Schmidt prior to the commence-

ment of the B83-84 school year.

Complainant peints to point 4 of the seven point improve-
ment plan, Ms. Schmidt's telephone contact with the KNEA, as one
piece in a pattern of discrimination by Mr. Cannon against Jeanette
Schmidt.

Joint Exhibit #1 at Article 6 states:

"puly authorized representatives of the Associa-
tion shall be permitted to transact official As-~
sociation business on schoel property only be-

fore classes begin in the morning,; and after
classes end in the afternoon. The Association

may have the right to use school buildings for
meetings after cobtaining prior approval of the
administration. No charge shall be made for use
of school rooms other than actual costs that are

in addition teo the normal operation of the schocl."

A great deal of testimony in the record relates to the time
of day that the telephone calls to and from KNEA took place.
Joint Exhibits #2 and #3 clearly indicate the time and length
of the telephone calls. Questions were raised relative to Ms.
Schmidt's "in class" status when the calls were made and received.
Further, testimony was given concerning a definition of "Associa-
tion Busineas". The hearing examiner recognized the rather locose
lanquage utilized in Article & of the negotiated agreement but
he must point to Article 21 of that agreement as the proper forum
for resolving disputes ceoncerning interpretations of contract

language.
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Further, the examiner takea note of K.S.A. 72-5413 (1),
wherein disciplinary procedure is defined to be a mandatorily
eegotiable subject. If one chooses tc view the "7 point improve-
ment plan” to be a disciplinary document one would expect the
aggrieved party to file a grievance concerning the time of the
telephone calls and whether the calls constituted doing "Associa-
tion business". The examiner would expect an employer to convey
some oral or written statement of dissatisfaction to an employee
if the employer believed the employee was viclating the negoti-
ated agreement. Certainly, Mr. Cannon believed that a violation
took place. Testimony was given to the effect that Ms. Schmidt
and others had previcusly transacted "Association business" dur-
ing school hours without reprimand. However, these other cases
were carried out under the supervision of a principal other than
Mr. Cannon. He, as a first line supervisor, was given the dis-
cretion to interpret the negotiated agreement and the facts
indicate that not only did¢ he interpret the agreement but that
he placed Ms. Schmidt on notice that he believed she had vio-
lated the agreement. Therefore, at least point 4 of the "7 point
improvement plan" was issued well within the employers rights.

It would appear that all points within the "7 point improve-
ment plan*, are points which an employer might choose to call
to the attention of an émployee. Here again the examiner notes
the absence of an article on discipline within the negoctiated
agreement. It is logical to assume that any teacher receiving
a contact sheet or improvement plan could file a grievance com-
plaining of the contents.

Complainant states that Ms. Schmidt was subjected to a
"special evaluation" which spocke to her involvement in protect-
ed activities. First of all the examiner notes that a great
deal of time was spent on the record concerning the gquesticn
of whether the 7 point improvement plan constituted a "formal"
evaluation, an "informal" evaluation or something else altogeth-

er. The examiner submits that it is totally immaterial into
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which category one might choose to place the plan, insofar as

a prohibited practice charge is concerned. Regardless of what
Qne might choose to call the plan, such allegations as were con-

tained within the plan might violate the law if they were un-

merited and it could be shown that the plan was prompted by

union activities. In this case the record reflects that a ma-

jerity of the allegations; however poorly written, vere merit-

ed. That is, Ms. Schmidt did leave her classes unattended, she

did fail to follow procedures in bringing in guest speakers,

she did not follow established procedures in changing school

dates, she 4id not follow her lesson plans and szhe did use some

questionable language in front of students. Complainant d4id

not deny that the above listed incidents occurred. Rather they

argued that Ms. Schmidt was singled out and watched more closely

than other teachers because of her positicn in, and contact with

the NEA.

The record reflects that contact sheets, similar to Ms.
Schmidt's, were prepared and filed on other employees. Further,
the record reflects that other teachers were cautioned about
breaking the rules. The examiner cannot view Ms. Schmidt's 7
point improvement plan in any different light than that of a
supervisor telling any emplcoyee that they are deficient in cer-
tain areas and imprevement is needed. Although the method of
presentation of the plan to Ms. Schmidt differed from that of
other employees, the net result was the same. All ware placed
on notice that improvement was expected and in Ms. 3chmidt's case
the rececrd reflec}s that improvement occurred.

Secondly, Complainant seems to argue that the seven point
improvement plan was placed in Ms. Schmidt's file in violaticn of
the negotiated agreement. The examiner sumbits that this ques-
tion should properly be answered via the contract grievance
precedure. The types of issues within the plan and the merits
thereof are totally irrelevant to the question concerning con-
tract vieglation of the evaluation article.

The examiner has found that the "7 point improvement plan"

was issued within the employers prerogative and it was not prompt-
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ed by Ms. Schmidt's union activities. Therefore; the examiner
ust dismiss count's 32 and 5 of the April issue memo.
d The next allegation to be addressed is "count" 4 of the
April issue memec which states:
"That the assumption of the school building
principal in considering 2 (two) separate
grievances as one 'singled out' Jeanette
Schmidt in violation of K.S.A. 72-543C (b)
{1}, (2), (3}, and (4)."

The examiner fails to fully understand the allegations of
count 4 inasmuch as Ms. Schmidt signed the "ten teacher griev-
ance" and was in fact the President of Southern Lycn County
Teachers Association. Complainant's Exhibit #42 shows that not
only did Ms. Schmidt sign the grievance but that her signature
appears as the first signature on the petition. Mr. Cannon knew,
at least by November 8, 1983, that Ms. Schmidt was the President
of the Association. It seems to follow that any contact con-
cerning the ten teacher grievance would be directed to Ms.
Schmidt. Certainly, the grievance itself does not state that
future correspondence should be directed to someone other than
Ms. Schmidt. However, the record indicates that at the time
Mr. Canncn wrcote the November 18, 1983 letter (Complainant's
Exhibit 441} only one grievance existed. At least the November
7, 1983 memo from Jeanette Schmidt to Mr. Cannon was not intended
by Ms. Schmidt to constitute a grievance. This thought was com-
municated to Mr. Cannon in Ms. Schmidt's letter of November 19,
1983 (Complainant's Exhibit #20). It appears therefore that Mr.
Cannon did assume that the "ten teacher grievance" concerned Ms.
Schmidt's receipt of the "7 point improvement plan". While
such an assumption does not appear the mest legical at least it
is not totally unreasohable due to the vagueness of Complain-
ant's Exhibit #42 and provisions of the grievance procedure.
Article 21 Paragraph 9 of subsection D (Supplemental Condi-
tions) states:

"The filing of a grievance at all levels ghall
be in writing and shall be explicit as tc the
nature of the complaint. The description of
the grievance shall state in the allegation

the time, date, place, event cr act and the
names and addresses of witnesses."
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The "Ten Teacher Grievance" states:
"The undersigned teachers, in compliance with
our negotiated agreement, and the outlined
grievance procedure, ask that you meet with us
in a formal conference to discuss problems
that the faculty members have in dealing with
changes in administraticn policies brought en
by your administration.
Please arrange this meeting within the next
10 days as provided for in Article 31 of the
negotiated agreement."
The examiner next turns to Article 21 of the negotiated agree-
ment which states in part, "Any grievance shall, first of all,
present his/her grievance to the building principal in private
informal conference(s)." The procedure further states; "If the
grievant is not satisfied with the ocutcome of the initial con-
ference(s), the grievant shall request, in writing a formal con-
ference with the building principal.” It appears that the ten
teachers complied with the provision for presenting the grievance
in writing without meeting informally with the building princi-
pal. Further, it appears that Mr. Cannon simply assumed that
Ms. Schmidt had joined with nine other teachers to file a griev-
ance over her improvement plan and other matters.
Ms. Schmidt makes it abundantly clear in her November 19,
1983 letter to Cannon that the "ten teacher grievance" is a sep-
arate matter from her "contact sheet" and that she desires to
be viewed as an individual teacher rather than the president of
Southern Lyon County Teachers Association. The examiner finds
no violation of Ms. Schmidt's rights by Mr. Cannon's "assumption"
that the "ten teacher grievance" was a part of any problem Ms.
Schmidt might have with her improvement plan.
The examiner rules that count 4 of the April issue memc is
without merit and is hereby dismissed.
Count 6 of the April issue memo states:
"That the presence and involvement of an out-
side 'observer' in the November 22; 1983 level
cne grievance hearing of Jeanette Schmidt tend-
ed to discourage her participation in protect-

ed activities in violation of K.S.A. 72-5430 (b)
(1), (2), (3), and (4)."




Southern Lyon County Teachers Asscociation vs.
Unified School District 252
Page 76
It appears to the examiner that Complainant, in making this
llegation, has cenfused the prohibited practice section of the
Oofessional Negotiations Act with a violation of the provisions
cf a contracted grievance procedure. Certainly, K.8.A. 72-5430
{(b) (4) protects an employee from discharge or discriminatien
because such an emplovee has filed a complaint under the Act.
Since the grievance procedure was negotiated under the provi-
sions of the Act, any discharge or act of discrimination against
an employee for filing a grievance would constitute a prohibited
practice. However, the simple presence of an "observer" during
a grievance hearing does not constitute discrimination as con-

templated by K.5.A. 72-5430 (b) (4). If, in fact, the presence
of

an observer vioclated the negotiated agreement; the chserver was
someone with an influence over the employee and it could be

shown that the purpose of the observer was to intimidate the
employee, a prohibited practice would occur. That is, such acticns
would certainly disccurage employees from filing grievances,

a protected activity. In this case the negotiated agreement
appears to be silent with regard to the number or types of in-
dividuals who might be present on behalf of the employer at the
formal conference with the building principal. Certainly: the
informal conference or first step is private, however, subsequent
steps are not specifically designed to be attended only by the
principal or the superintendent.

Mr. Funk attended the.grievance hearing with Mr. Cannon, the
building principal, as an advisor to Mr. Cannon. Mr. Funk had no
control over Ms. Schmidt's destiny and the record is void of
any evidence or testimony to show that Mr. Funk's presence was
intended or did intimidate Ms. Schmidt, Therefore, the examiner
must dismiss count 6.

The examiner will next address count 2 of the May 25 Motion

to Amend. That count states:
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"On or about November 30, 1983 and December 6,

1983, Respondent, by and through its agents,

willfully interfered with, restrained and co-

. erced professional employees, and denied the

Scuthern Lyon County Teachers Asscciation

(SLCTA)} rights accompanying formal recogni-

tien granted in K.S.A. 72-5415, thereby vie-

lating K.S.A. 72-5430 (b) (1), (2) and (6) by

denying Jeanette Schmidt a witness during meet-

ings with administrators which she reascnably

believed could result in discipline.”
The zllegations that the denial of Ms. Schmidt, a witness at the
November 30 and December 6 meetings, are substantiated by evidence
and testimony on the record. Further, the record reflects that
neither the November 30 nor the December 6 meetings were sched-
uled pursuvant tc the negotiated grievance procedure. Complain-
ant's Exhibit #4 clearly indicates that Msg. Schmidt's grievance
was denied by Mr. Cannon on November 23, 1983. Further, Ms.
Schmidt acknowledges that her level "a" grievance was rejected
in her memo teo Mr. Cannon dated December 12, 1983 (Complainant's
Exhibit #19). Mr. Heiman scheduled the December 6 meeting with
Ma. Schmidt by way of a letter dated December 2, 1983 (Complain-
ant's Exhibit #13), for the purpose of discussing an "insubordi-
nate act". Ms. Schmidt did not file a grievance at Mr. Heiman's
level until her letter of December 12, 1983 was hand delivered
to him.

S8imply locking at the purpose of the November 20, 1983 meet-
ing, to review Ms. Schmidt's improvement in the seven specified
areas, one might reasonably believe that a disciplinary action
might result from the meeting. Similarly the Heiman letter
dated December 2, 1983 (Complainant's Exhibit #13), would cer-
tainly lead a reasonable person to believe that a disciplinary
action might result from the December 6 meeting with Mr. Heiman.
The record then reflects that Ms. Schmidt was accompanied to
both meetings by a witness. Ms. Sharon Carnes accompanied Ms.
Schmidt to the November 30 meeting and Ms. Diane Hull accompanied
Ms. Schmidt to the December 6, 1983 meeting. On both occasions
Me. Schmidt was refused@ a witness to the meetings. The Novem-

ber 30 meeting did not take place and Mr, Heiman would not allow

Ms. Hull to attend the December 6 meeting. ©On these occasicons
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Mr. Cannon and Mr. Heiman stated that the purpose of the meet-

WS was to discuss personnel matters thus Ms. Schmidt had no
Qth to a witness.

Complainant argues that K.S5.A. 72-5414 {K.S.A. 72-5430)
guarantees an employee the right to have a witness present when
the employee believes that discipline may result from a meeting.
Additionally, Complainant argues that Respondent's failure to
allow Ms. Schmidt a witness for the two meetings constituted a
refusal to deal with the exclusive representative as provided
by K.S.A. 72-5430 (b) (2) and (6). Complainant points to Nation-

al Labor Relations Board vws. J. Weingarten, Inc., 420 U.S5. 251

{(1975), and certain state cases to supplement the above espoused
theory. There are two basic principles which apply in Wein-
garten- They are: 1) The employee must reasonably believe
discipline to be imminent, and 2} The employee must demand unicn
representation. The facts in the instant case differ inasmuch
as Ms. Schmidt requested a witness to the meetings rather than
unicn representation at the meetings. Thus the instant case
while similar in nature does not fall factually under the prin-
cipleg of Weingarten. Even if the cases were factually similar
the examiner must rule on the question based upon verbiage with-
in K.S.A. 72-5430 (b} (1), (2) and (&}.

K.S.A. 72-5430 (b) (1) states:

"(b) 1It shall be a prohibited practice for a
board of education or its designated represen-
tative willfully to:

(1) Interfere with, restrain or coerce pro-
fessional employees in the exercise of rights
granted in K.S.A. 72-5414;"

K.S.A. 72-5414 then states:

"Professicnal employees shall have the right
te form, join or assist professional employees'
crganizations, to participate in prefessicnal
negotiation with boards of education through
representatives of their own choosing for the
purpose of establishing, maintaining, protect-
ing or improving terms and conditiens of pro-
fessional service. Professional employees
shall also have the right to refrain from any
or all of the foregoing activities. 1In pro-
fessional negotiations under this act the board
of education may be represented by an agent or
committee designated by it."
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The examiner finds nothing within K.S.A. 72-5414 which in any
ay speaks to a right to have witness present during any type
“f meeting. Rather this statute grants a right or protects the

employee in organizaticnal and negotiaticons endeavers. K.S.A.
72-5413 (1) then clearly defines disciplinary procedure to be

a mandatorily negotiable subject. 1If, in fact an employee has
any right to the presence of a witness during a disciplinary
meeting such a right would stem from a contract.

Complainant also argues that K.S8.A. 72-5430 (b) (2) and (6).
grants some type of a right to an exclusive representative to
"witness" and/or represent an employee in meetings in which the
employee fears discipline. K.S.A. 72-5430 (b) (2) states:

"{b) It shall be a prohibited practice for a
board of educaticn or its designated represen-
tative willfully to:

{2) dominate, interfere cr assist in the in-
formaticn existence, or administration of any
prefessional employees' organizatioen:"

This statute does not grant a right to an organization to rep-
resent employees in any specific meeting or meetings. Nor can

an interference be drawn to that effect. K.S.A. 72-5430 (b) (6)

states:

"(b) It shall be a prohibited practice for a
board of education or its designated represen-
tative willfully to:

(6) deny the rights accompanying recegnition
of a professional employees' organization which
are granted in K.S.A. 72-5415:"

K.8.A. 72~5415 states in pertinent part:

"(a) When a representative is designated or
selected for the purposes of professiconal ne-
gotiation by the majority of the prcfessional
employees in an appropriate negotiating unit,
such representative shall be the exclusive rep-
resentative of all the professional employees
in the unit for such purpose.

{b) Nothing in this act or in acts amenda-
tory thereof or supplemental thereto shall be
construed to prevent professional employees,
individually or collectively, from presenting
or making known their positions or propcsals

or both to a board of education, a superinten-
dent of schools or other chief executive officer
employed by a board of education.”

This statute simply establishes the exclusivity ¢f an crganiza-

tion to represent employees in professional negeotiations. The
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statute does not grant a right to the exclusive representative

0 represent employees in all types of meetings. It follows then
‘at once a grievance procedure is negotiated the exclusive rep-
resentative has a vested interest in protecting the terms and
conditions of professional service which have been negotiated.
However, this interest conly extends tc the limits of the con-

tracted grievance procedure,

In light of the foregoing the examiner must rule that count
2 of the Motion to Amend is without merit and accordingly order

its dismissal.
"Count" 1 of the April issue memo states:

"That the denial of informal discussions with
superintendent in accordance with Board policy
constitutes a prohibited practice as ocutlined
in K.S5.A. 72-5430 (b) (1), (2); (3), and (4)."

Complainant would lead the examiner to believe that an employer
is obligated to meet with employees and/or union representatives
concerning terms and conditions of employment or other matters at
anytime upon reguest of the exclusive representative. The ex-
aminer construes the totality of K.S.A. 72-5413 et seq.: to re-
quire an employer to meet for negotiations concerning terms and
conditions of employment at anytime in a school year if the con-
ditions of K.S.A. 72-5423 are met. K.S.A. 72-5423 states in

pertinent part:

"(a) MNothing in this act, or the act of which
this section is amendatory, shall be construed
to change or affect any right or duty conferred
or imposed by law upon any board of educatien
except that boards of education are reguired

te comply with this act, and the act of which
this section is amendatory, in recognizing pro-
fessional employees' organizations: and when
such an organization is recognized, the board
of education and the professional employees'
organization shall enter into professional ne-
gotiaticons on reguest of either party at any
time during the school year prior to issuance
or renewal of the annual teachers' contracts.
Notices to negotiate on new items or to amend
an existing contract must be filed on or hefore
February 1 in any school year by either party:
such notices shall be in writing and deliver-
ed to the superintendent of schools or to the
representative of the bargaining unit and shall
contain in reasonable and understandable de-
tail the purpose of the new or amended items
desired.”
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This provision coupled with cother provisions cf the . law, i.e.s
June 1 impasse date - unilaterial action by an employer after

Ompasse procedures...leads the examiner to conclude that these

required meetings arelintended to occur no more than c¢ne time in
any school year. An agreement between the parties to a multi-
year agreement would further limit reguired meetings tec the dura-
tion of the agreement. Any other required meetings for discus-
sicns could only be guaranteed by an agreement (labor contract)
or by order of the Secretary of the Department of Human Resocurces.
‘Certainly, nothing bars a meeting between the parties at any time
for any type discussions in the event both parties agree to meet.
However, any other types of meetings, even grievance meetings

are a matter of contract rather than statute.

An employer might choose to enact numercus "board policies
or rules and regulations" which might govern its behavior. The
employer might even chocse te contract with an association to
meet upon request. If however, the employer violates those
board policies or contractual provisicns the Secretary has no
jurisdiction to intervene on his own motion or on the metion of
either party. The exception to this statement would be an em-
plovers refusal tc engage in arbitration efforts contracted be-
tween the parties. K.S5.A. 72-5430 {b) {7) grants jurisdiction
to the Secretary to determine whether a prohibited practice has
occurred if the employer refused to arbitrate if such employer
has previously agreed to arbitrate.

The examiner finds that count 1 of the April issue memc is
without merit and herein orders its dismissal.

Count $#2 of the April issue memo states:

"That a level 1 grievance meeting was held but
the principal denied or refused to meet with the

teachers in violation of K.S.aA. 72=-5430 (b} (1),
{2), (3)s (4) and {5)." ]

In reviewing the circumstances surrounding the "filing" of

the ten teacher grievance the examiner notes the following:
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1)

2)

3)

4)

&)

The November 2, 1983 letter to Heiman under
the signature of Jeanette Schmidt (Joint Ex-
hibit #54) request a meeting with the "lead-
ership of SLCTA" te¢ "discuss relations be-
tween the administrator and staff..." No
mention is made of 10 teachers.

Heiman's letter dated November 4, 1983 to
Jeanette Schmidt advises Ms. Schmidt that

if her concerns relate to a contract vio-
lation she should refer to the grievance
procedure cof the labor agreement. Further,
that if her concerns relate to a personnel
matter, the Board would refuse to enter into
discussions with the SLCTA.

Article 21 Paragraph {(C) {(2) of the labor
agreement (Joint Exhibit #1) clearly states
that any grievant shall "first of all, pre-
sent his/her grievance to the building prin-
cipal in private conferences." The record
is void of any evidence that the 10 teachers
fulfilled this contract provisien.

The November 15, 1983 ten teacher "grievance"
request that Mr. Cannon meet with them to
"discuss problems that the faculty members
have in dealing with changes in administra-
tion pelicies". This statement does not
comply with Article 21 Paragraph (D) {9} of
the labor agreement which states:

"The filing of a grievance at all
levels shall be in writing and shall
be explicit as to the nature of the
complaint. The description of the
grievance shall state in the alle-
gation the time, date, place,; event
or act and the names and addresses
of witnesses."

Counsel for Complainant points out that
"The teachers signed the grievance because
they believed Jeanette Schmidt was being
singled out. (T~-303, 304, 308, 1647, 1648,
1670, 1397, 1470)."

Paragraph (D) (6) states:

"The responsibility for utilizing the
procedure for seeking a sclution to a
grievance lies with the person who feels
he is aggrieved."

Article 21 Paragraph (C) (3) states in per-
tinent part:

"If the grievant is not satisfied with
the disposition of his grievance at
level a, or in the event that no deci-
sion was reached within ten school days
after the grievance was presented he may
appeal in writing to the Superintendent
of Schools.”
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7} Ms. Schmidi's Hovember 19, 1983 letter to
Mr. Canncn states in part:; "That the ob-
jectives of both communications cited in

o your letter were efforts on the part of me
{(in the November 7 letter) and a group of
teachers {in the November 15 memo) to bring
concerns to your attention in an effort to
resolve them cutside the formal grievance
channels."

8) Article 21 Paragraph (D) (1) states:

"All individuals involved:; including
those who might possibly centribute to
the solution of a grievance; are author-
ized and urged to furnish pertinent in~
formation with full assurance that no
reprisal will follow by reason of such
participation."

Setting aside for a moment the question of whether K.S.A.
72-5430 (b) (1), (2}, (3}, (4), and (5) grants any "right" to
teachers to meet in a grievance meeting, the examiner will com-
ment on the above listed circumstances.

The examiner does not know Mr. Heiwan's motives for refus-
ing to meet with the leadership of SLCTA but f£inds no regquire-
ment within the law for Mr. Heiman to meet. It appears that
perhaps the most prudent decision would have been to meef with
the teachers, nevertheless Mr. Heiman did not violate the pro-
vions of the statute by his decision not to meet. His direction
to the SLCTA appears legally sound. As a result of his direction
the ten teachers decided to file a grievance. While the examiner
recognizes that the ten teachers were inexperienced in filing
grievance he cannet ignore the fact that the grievance which
was filed in no way complied with the contracted definition of
a grievance or the contracted form and substance of a grievance.
Additionally, Ms. Schmidt relates that the teachers were attempt-
ing to state concerns outside formal channels. Mr. Cannon's
confusion over the subject of the grievance and perscns filing
the grievance is understandable. Ms. Schmidt's November 19,
1983 letter did nothing to alleviate the confusion. First, Ms.
Schmidt states in her November 7th memo, that she will consider

the November 22, 1983 meeting as a "formal grievance level",

and then she states that the presence of the ten fteachers shall
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be protected by Article 21, Paragraph (D) {(1). Therefore, the

examiner concludes that Ms. Schmidt was intending to utilize
1e other nine teachers as witnesses to her own grievance.

Ms. Schmidt did relate to Mr. Cannon, in her November 19,
1983 letter, that "those signatories deserve a response, and
shall be present at the November 22 meeting." However, due to
the lack of specificity in the November 15 grievance, the ex-
aminer cannot understand what "response" Ms. Schmidt contem-
plated. If, in fact, the ten teacher grievance was filed be-
cause ten individuals believed Ms. Schmidt was being singled
out, it is logieal to believe that Ms. Schmidt's grievance and
the ten teacher grievance were one and the same.

The record reflects that Mr. Cannon chose not toc meet with
the ten teachers on November 22, 1983. The examiner notes that
Ms. Schmidt set the November 22, 1983 date for a meeting of the
ten teachers with Mr. Cannen. The grievance procedure allows
ten (10) days from the filing of the grievance for this meeting
te be held. Further, this grievance procedure like most griev-
ance procedures affords a grievant an opportunity to proceed
with his/her grievance if a meeting is not conducted. That pro-
cedure is to file an appeal to the Superintendent of Schools.

It is unusual for a supervisor to refuse a grievance meeting

but not totally without précedent. This fact was evidently con-
templated by the parties to the negotiated agreement and the
grievant's rights to pursue his/her grievance was protected by
contract. Notwithstanding, therefore, the gquestion of statutory
rights, the circumstances previously set out surrounding the
"filing" of the ten teacher grievance coupled with the language
of the grievance procedure leads the examiner to the conclusion
that Mr. Cannon did not "willfully" deny any rights of the ten
teachers by refusing to meet with them on November 22, 1983.

Although the examiner believes the factual occurrences in
this "count" dictates dismissal of the count; he believes a brief

review of statutory rights to be in order. As previously stated
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in this crder the examiner believes that the right of an employ-
ee to grieve springs from the labor agreement rather than the

~atute. Certainly, the exclusive representative of employees
has a statutory right and obligation to be involved in grievance
meetings. However, nothing within K.S.A. 72-5430 (b) (1), (2},
(3), (4) or (5) dicates the makeup of a grievance procedure.
Rather the grievance procedure is, by K.3.A., 72-5413 (1), defined
to be a mandatorily negetiated subject and therefore molded by
the parties during negotiations. To rule that a failure of one
party or the other toc comply with any step of the contracted
grievance procedure c¢enstituted a prohibited practice when the
procedure itself provided an alternative would in effect circum-
vent the legislative intent of reguiring the parties to negotiate
their own procedure.

K.S.h. 72-5430 (b) {7) is scmewhat of an exception to the
above statement. That is, the Legislature saw fit to require,
by provision cof this statute, employers and employees to par-
ticipate in good faith efforts in arbitration endeavors when
a contracted grievance procedure contains arbitration provisions.
It must be remembered that historically grievance procedures are
designed to allow an employee the flexibility to move from one
step tc the next regardless of the employers actions. Generally
however, grievance procedure culminate in arbitration and there
is no appeal from the arbitrator's decision. These theories were
embraced by the Legislature thus the guarantee that employetrs
would participate in the procedure at the arbitration step if
such emplcoyer had previously agreed to the finality of arbitration.
Any other refusal of an employer to participate in a contracted
grievance procedure which would preclude an employee from resolv-
ing his/her complaint,; would properly be resolved by moving to
the next step or the filing of a contract vielation.
In this case the examiner finds neo viclation of K.S.A.

72-5430 (b) (1)}, (2), (3), (4) or (5) by Mr. Canncn's action

of refusing to meet with the ten teachers on November 22, 1983.
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The count is therefore dismissed.

Count 3 of the Motion to Amend states:

0 "On or about March 28, 1984, at an Executive
Board Meeting attended by teachers, Respondent
and its agents willfully interfered with, re-
strained and coerced professicnal employees
in the exercise of rights granted in K.S.A.
72-5414, dominated and interfered with the
existence and administration of the profes-
sional employees' organization (SLCTA), and
denied the professional employees rights ac-
companying formal recognition granted in K.S.A.
72-5415, by disparaging the SLCTA and dis-
ceuraging participation in SLCTA matters in
vieolation of K.S.A. 72-5430 (b) (1), (2), and
(6).“

Complainant points to two occurrences as evidence to support
the above listed allegation. PFirst, Complainant points to the
January 18, 1984 staff meetings wherein certain members of the
Becard and the superintendent met with the "Olpe 10" at 7:00 P.M.
and the "Embarrassed 11" at 8:00 P.M. Next the Complainant
points to the Marech 28, 1984 executive session of the Board
wherein only the "Embarrassed 11" were invited to attend.

Testimony indicates that the January 18, 1984 meetings were
scheduled as a result of a request from the "Glpe 10" tc meet
with the Board outside the atmosphere of an open Board meeting.
The examiner is convinced that Mr. Heiman scheduled twc meetings
so that a free exchange of concerns could take place. Complain-
ant does not seem to argue that coercion of employees took place
during either meeting held on January 18, 1984. Rather Complain-
ant seems to argue that the segregation of the two groups coupled
with Mr. Heiman's decision to allow only two individuals to attend
both meetings, violated the statute.

It is apparent that there was some miscommunication between
Mr. Heiman and Ms. Hull concerning the January 18, 1984 staff
meetings. She testified that Mr. Heiman indicated to her that
all teachers could attend both meetings. Mr. Heiman testified
that he told Ms. Hull that one individuval from each group could

attend the meeting for the other group. Regardless, however,

of which testimony was most accurate, one individual from each
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group was allowed to attend the other meetings. The examiner
having found no statutory violations in Mr. Heiman's motives

or scheduling the two meetings, further finds no violations in
conducting the two meetings. That is, there are no allegations
that either group was treated differently or unfairly by the
Superintendent or the Board members in attendance. While the
separation of the two groups would certainly provide a forum
for ceoercive tactics by an employer, there is no evidence tc
indicate that such actions cccurred.

Such a forum again existed during the Maxrch 28, 1984 ex~
ecutive session of the Board wherein the "Embarrassed 11" were
present. Complainant argues that the actions and statements of
the Board members during this meeting served to discourage pro-
fessional employees from participating in union activities.

The examiner notes that little testimony was given concerning

the purpose or planning of the March 28, 1984 meeting. There
was, in fact little testimony given concerning the subject matter
covered in the meeting. ©ne witness ocffered testimeny in this
regard. She testified that she could not remember much of the
dialogue that took place. She did recall that the Board asked
questions of the group. Further, she recalls that scmecne, per-—
haps Mr. Schmidt, stated; "It's the teacher union, its the teach-
er union, that's what the problem is." However, Ms. Bechtel
couldn't seem to place this statement in any particular context.
hdditionally, Ms. Bechtel stated her opinion that the ten teach-
ers signing the grievance were being harrassed. While this
opinion was stated rvather succinctly, Ms. Bechtel couldn't seem
to relate or put a finger on the factual occurrences which caused
her to arrive at that conclusion. Complainant would lead the
examiner to believe that Ma. Bechtel was intimidated by the Board
and/or the superintendent and the principal, thus she would or could
not relate gpecifie occurrences during the hearing. Although

numerous other individuals were present at the March 28, 1984
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meeting, few questions were asked of other witnesses concerning

he tenor of that meeting.
6 The examiner is hard pressed to find the Board quilty of
a *"willful® violation of professional employees rights based upon
the unsubstantiated testimony of one witness who "may" have
heard three statements she perceived to be disparaging. This is
particularly true when that witness could not even state the
dialogue preceeding or following the statements in question. It
appears to the examiner that the most enlightening portion of
Ms. Bechtel's testimony consists of the following response to
the qguestion, "Why would you not want to take an office at this
time." "Well because I see Ms. Schmidt sitting over here right
now, and if that does have anything to do with it, I wouldn't
want to be there." That statement clearly shews that at least
one professional employee has begen discouraged from becoming in-
volved in union politics. Complainant must also show that acts
of the Respendent have caused that discouragement. It further
appears that Ms. Bechtel has become discouraged based upon the
possibility that Ms. Schmidt was discriminated against be-
cause ©f her unien affiliation. The examiner cannot find a
violation of K.S.A. 72-5430 (b) (1} or {2} based solely upon the
opinion of one witness without a showing that specific actiens
by the employer occurred. For the above reasons the examiner must
dismiss count 3 of the Motion to Amend.
Count 1 of the Motion to Amend states:
"On or about April 16-17, 1984, Respondent
willfully interfered with, restrained and
coerced professional employees by unlawfully
transferring and/or reassigning such employ-~-
ees in reprisal for such employees exercis-
ing rights granted by K.S.A. 72-5414 in vio-
lation of K.S5.A. 72-5430 {(b) (1) and {3)."
Setting aside for armument Ms. Schmidt's transfer, the

examiner will lock to the reassignment of the cther nine teachers.

Complainant argues that Respondent has reassigned these teachers
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as a reprisal against them for signing and prosecution cf the
Jjovember 15, 1983 grievance. Complainant then attempts to show

ﬁat each individual was "harmed" by their reassignment. Fur-

ther, Complainant spent a considerable amount of time in gues-

tioning the explanatioen given by Respondent for the reassignments.

The examiner ncotes that the f£iling of a grievance is a pro-

tected activity and any discriminatory treatment cof an employee

for having filed a grievance would be a violation of K.8.A. 72-

5430. 1In order for such a violation to occur the effected em-—

ployee must clearly show the act of discrimination. 1In this case

the negotiated agreement specifically reserves tc management the

right to transfer and assign. (See Article #5 Joint Exhibit #1).

Therefore, the employee must show that the transfer/assignment

in some way "harms" the individual. The record indicates that

the Olpe 10 were transferred/reassigned in the following manner.

1983-1984 1984-1985
1) Marilyn Trimmell
Curricular same
Assignment
Extracurricular Junicr Class
Assignment Sponsor

Additicnally was notified by Mr. Cannen that in 1985 study
halls would weet in the library.
Ms. Trimmell tendered her resignaticn.

2) YVivian Sexton

Curricular Half time Eng- Compeosition
Assignment lish and half and Literature
time counselor. at Olpe Junior

High & Senior
High - Oral
English at Olpe
High Schoel.

Extracurricular Student Council Junior High
Assignment Sponsor Pep Club Sponscor

Note: Ms. Sexton does not believe that she is certified

ta teach oral cowmmunications.
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period with the new assignment.

3)

Diane Heins
curricular

Assignment

Extracurricular
Assignment

Note: Ms. Heins believed

for a planning period.

4)

Sharon Carnes

Curricular
Assignment

Extracurricular
Assignment

Note: Ms. Carnes informed Mr.

1983-1984

Home Economics

Junior Class
Sponsor

1984-1885

Home Economics
and Junior High
Language Arts.

Freshman Class
Co-8ponsor

she would not have a planning

The negotiated agreement calls

Same as 1983-
1584

Pep Club Sponsor
Preshman Class
Co-Sponsor.

Heiman in 1980-81 that she

did not want a job with a lot cof extracurricular assignment. Ms.

Carnes believed she might have seven (7) classes per day with no

planning period.

Ms.

5)

Joeni Scbieski

Ccurricular
Assignment

Note:

Biology, Chem-
istry, General
Science at Olpe
High School.

Sobieski tendered her Yresignation on May 14,

6)

7)

Louise Hinrich

Curricular
Assignment

Extracurricular
Assignment

Gloria Rifenbark

Curricular
Assignment

Extracurricular
Assignment

Math at Olpe
Eigh School.

FBLA

Not specified
crally explained
that she might
be teaching
Junior High
Science and
Physics.

No staff Consultation Sheet was given to Ms. Sobieski.

1984.

Science, Reading,
Math at Neosheo
Rapids Junior
High.

Jr. High Pep
Club Sponsor
at Neosho
Rapids.

Same as 1983-84

FBLA and Junior
Class Co-Sponsor.
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1983-10684 1984-1585
8) Sara Cannon
0 Curricular 3rd and 4th Kindergarten
Assignment grade at at Olpe

Harmony Hill
Note: Ms. Cannon did not testify at the hearing.

9) Jane Schneider

Curricular lst and 2nd 5th and 6th
Assignment grades at grades at
Harmony Hill Harmony Hill

Note: Ms. Schneider did not testify at the hearing.

In addition to the above listed individuals at least six
cther teachers at Olpe and Harmony Hill were given new assign-
ments. The record reflects that some of these six (&) individuals
were not please with their new assignments. Of the above listed
nine teachers, two were unhappy with their 1985 assignments be-
cause of extracurricular activities; one because of her curricular
and extracurricular assignment; one because of her extracurricular
assignment and because she believed she was nct certified to
teach an assigned subject: one because cf her extracurricular
assignment and the fact that she believed that placing study
hall in the library was an error: one because she was transferred
to Neosho Rapids; one because she received no written job descrip-
tion; and two did not appear to state what their concerns might
be.

The examiner recognizes that at least seven of the above
listed individuals were unhappy with 1985 assignments/transfers
but he fails to see the involved plot of discrimination painted
by Complainant. While the examiner cannot follow the legic put
forth by Respondent on all reassignments he cannot question Re=-
spondent's motives when the facts reveal that nene of the nine in-
dividuals listed above suffered any real "harm". The record
clearlg reveals that those who resigned did so of their own free
will because they did not like their work assignments. If the
examiner was to adopt Complainant's arqument he would be sending

a message to all emplcyees. That is, file a grievance, however
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frivelous, fail to pursue that grievance and rest assured that
management can take no action which makes ycu unhappy.

In addition to this fajilure to find discriminatory treat-
ments the examiner questions that Complainant has shown motive
for the alleged acts. As stated earlier in this order the ex-
aminer has no jurisdicticn to rule on the merits of the ten
teacher grievance. However, he does gquestion whether the Novem-
ber 15, 1983 letter constitutes a proper filing of a grievance.
Neither the form nor the substance of the letter seems to comply
with the agreed upon procedure. Further it appears to the ex-
aminer that the ten teacher grievance was somehow "lost" after
the December 23, 1983 memo from sharon Carhes to Mr. Heiman. In
that memo Ms. Carnes agrees to withdraw the ten teacher grievance
in exchange for a meeting which never took place. The examiner
finds nothing in the record subseguent to the December 23, 1983
memo to indicate that the teachers notified the Superintendent
or Board of their desire to pursue the grievance.

Practically every witness who testified at the hearing
believed that a "problem" developed at Olpe High School during
September and October of 1983. A number of the witnesses be-
lieved the problem to be Mr. Cannon. Testimony was given con-
cerning numerous instances when teachers were dissatisfied with
Mr. Cannon's actiocns. From the gum wrapper incident through early
morning faculty meetings to "writing people up" for leaving
classea unattended, the list of concerns seem to be equally ap-
plicable to all teachers at Clpe High School. An examination
of Respondent's Exhibit $#28, teachers concerns about Mr. Cannon.
as presented to Board members on January 18, 1984, reveals that
very few of the complaints relate only to the "Olpe 10" rather
than all teachers at Olpe High. There is a conapicucus absence
of any complaint relating to discrimination against KNEA members
or officers. In fact, the record reveals not one instance when
any teacher other than Ms. Schmidt complained to Mr. Cannon, Mr.
Heiman or any member of the Board that they were being dis-

criminated against because of asscociatien membership.
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There is no doubt that the Clpe 10 were dissatisfied with

0& manner in which Mr. Cannon chose to fulfill his role as ad-

ministrator at Olpe Bigh. The record is, however totally void

of any specific statements that Mr. Cannon violated the negotiated

agreement. Further it appears that Mr. Cannon changed no rules

but that he simply chose to enforce the rules. Although the nine

teachers believed they were singled ocut:; they show no reason for

this treatment except for the vocal disagreement with Mr. Cannon's

management style. Additionally, one might draw an inference from

the record that the various meetings with NEA cfficials contri-

buted to the overall "plan” of discrimination by the Board. This

inference is not supported by fact, however,; inasmuch as teacheré

other than the "0Olpe 10" attended the meetings.

Complainant peints cut that there were more reassignments/
transfers for 1984-85 than any past year. The examiner recognizes
this to be a true statement. In light of the stated dissatisfac-
tion by approximately half the staff at Olpe High the examiner
can hardly find the number of transfers/assignments for 1984-85
to be unusual.

Since the examiner finds no real harm to remedy and believes
that the reassignments/transfers were not brought about because
the teachers met with NEA officials or filed a grievance, count
1 of the Motion to Amend as it relates to the nine teacherg {ex-
cluding Ms. Schmidt) must be dismissed.

Turning now to the transfer of Jeanette Schmidt, the ex-
aminer notes that Complainant argues that Ms. Schmidt's transfer
to Hartford would have a chilling effect on her "organizaticnal
rights™ and the "rights" of other teachers in viewing this dis-
criminating act. Obviously the examiner must first find an act
of discrimination against Ms. Schmidt prior to any finding of
intimadation ¢f other employees.

The record reflects that Ms. Schmidt was transferred to
Hartford and give a curricular assignment for 1984-85 which differ-

ed from her 1983-84 assignment. <Complainant argues that the

N
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transfer caused a hardship on Ma. 5chmidt because of extra driv-
ing to work and because her son was active in athletics at Olpe
gh. Further, Ms. Schmidt was displeased that she would no
longer be teaching her favorite subject, social studies.
Respondent argues that the transfer was prompted by an effort
te improve the Hartford system and to relieve tension at Dlpe
High School. There can be no doubt that tension existed between
Ms. Schmidt and Mr. Cannen. This tension is evidenced by the
number of contact sheets. the seven point improvement plan:; the
improvement plan prepared by Ms. Schmidt for Mr. Cannon, and the
report that it had become difficult for Ms. Schmidt te report
to work at Olpe High. As stated previously the examiner caﬁ find
no pre-existing "plot" toc "get" Ms. Schmidt because of her posi-
tion in the NEA. Rather it appears that Ms. Schmidt's "problem"
began to develop during the 1983-84 schoel year. Respondent states
that the problem consisted of Ms. Schmidt's failure to follow the
rules. It is interesting to note that Complainant does not argue
that Ms. Schmidt fecllowed the rules. Rather Complainant argues
that Ms. Schmidt was singled ocut and that others also failed to
follow the rulea. The examiner suspects that Ms. Schmidt was
in fact watched more clecsely than other teachers. The examiner
also recognizes that Ms. Schmidt chose to strike ocut at the ad~-
ministration in some sort of power struggle rather than to make
an effort te comply with the rules and work through proper griev-
ance channhels to resolve what she believed to be a violation of
the evaluation procedure contained within the negotiated agree-
ment. Certainly Ms. Schmidt and other teachers were displeased
with Mr. Canncn's administrative style. Ms. Schmidt, therefore,
chose to give Mr. Cannon a written improvement plan. While the
examiner knows that Mr. Cannon, like any other superviscr, is
open to improvement, he is also aware that svuch action is certain
to cause the recipient to lock more closely at the actions of

the preparer of the plan. It seems that neither the Olpe 10 nor
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the involved NEA officials recognized the value cof the very im-
rtant labor relaticns principal of obey now grieve later. Rather

“eourse of open warfare was choesen to resclve the problem.

These types of situations are the very situations that a formalized

labor/management relationship is designed to resolve. Yet the

"Olpe situation” proceeded as though no such relationship existed.

Ms. Schmidt's grievance came about only after Mr. Cannon mistakenly

believed that the "10 teacher grievance® was concerning Ms. Schmidt's

situation. The examiner finds that Ms. Schmidt's transfer and re-

assignment resulted from her own statements relative to her re-

luctance to go to work at Clpe High coupled with the very obvious

tension between Mr. Cannon and Ms. Schmidt.

Certainly the transfer and reassignment has no effect on Ms.
Schmidt's position within the NEA. She can perform her NEA duties
equally well at Hartford as she could at Olpe High.

Since the examiner finds Ms. Schmidt's transfer and reassign-
ment to be based upon logical reasoning and to be within the em-
loyers prerogative he must dismiss this count.

In summary the examiner has found that the district did not
willfully act in bad faith to deny professicnal employees rights
under the Professional Negotiations Act. Nor did the district
discriminate against professional employees because of the employ~
ees choice to participate in unicn activities (file grievance).

The examiner must, however, state that the district chose a hard

line position which is seldom conclusive to seclving problems.

In retrospect perhaps a simple meeting at the building principal

level might have served to resolve many of the perceived problems
prior te community involvement.

On the other hand it appears to the examiner that certain
individuals within the association desired a head to head confron-
tation. As previously mentioned in this order one might not expect
teachers to be experts at grievance filing. In the instant case,
however, those professionals whose help was sclicitated by the

teachers should have been more aware of proper form and substance
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for filing grievances pursuant to the contracted grievance pro-

cdure. Further, those professionals should be aware that pro-

éems are seldom resolved once a community is divided and posi-

tions are solidified. Yet it appears that is exactly what oc-

curred. That is the NEA representatives activitly sought commun-

ity invelvement and quite openly advocated a position of getting

both the principal and the superintendent fired.

The examiner admonishes both parties to this matter that
future problems would best be handled by infoermal inhouse dis~
cussions or by formal channels dictated by the grievance pro-
cedure. The outside "support" which apparently was solicited
by beth parties can only add to the problems. The collective
bargaining process in a formalized labor/management relatiocnship
works best and is designed to resolve problems without outside
support and pressure. This order is therefore intended teo not
only to resolve the pending charges but also to serve as guidance
to the parties in resolving any problems which might arise in the
future.

A brief review of the examiners findings and c¢onclusions
is as follows:

Count 1 of the April Issue Memo

That the denial of informal discussicns with superinten-

dent in accordance with Board policy constitutes a pro-

hibited practice as ocutlined in K.8.A. 72-5430 (b) (1},

{(2), (3), and (4}.

K.S.A. 72-5430 (b) (1), (2), (3), and (4) grants no rights
to employees or exclusive representatives to hold "informal dis-
cussions with any board representative even if Bcard policy pre-
vides such a procedure. A negotiated agreement might provide
such a forum but a denial of that contracted "right" would pro-

perly be resolved via the grievance procedure.

Count 2 of the April Issue Memo

That a level 1 grievance meeting was held but the princi-
pal denied or refused tc meet with the teachers in viocla-
tion of K.S.A. 72-5430 (b} (1), (2}, (3), (4), and (5).
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K.S.A, 72-5430 (b) {1}, (2), (3), (4), and (5) grants no

rights to employees or exclusive representatives which requires

iployers to participate in any step of a contracted grievance
procedure. Rather it is the grievance procedure which governs
the cbligation to meet and any refusal would result in a con-
tract viclation not a prohibited practice. In the instant case
the teacher(s) should have simply moved ahead to the next step
of the procedure if they desired to proceed with their grievance.

Count 3 of the April Issue Memo

That the president of the local association was subjected

to a special evaluation procedure (contact sheet) which

spoke to her involvement in protected activities in viola-

tion of K.5.A. 72-5430 {b) (1}, (2), (3), and (4).

The examiner has found that the 7 point improvement plan
was nhot given to Ms. Schmidt because of her unien activities.
Rather it was given to her because she was violating rules which
Mr. Cannon unlike his predecessor, chose to enforce. Further,
Mr. Cannon utilized substantially the same method (contact sheets)
to notify all employees that he expected improvement. Point 4
of the plan placed Ms. Schmidt on notice that Mr. Cannon believed
she was violating the negotiated agreement. Such a warning does
not depart from expected behavior by a supervisor when he/she
believes the agreement is being violated. Ms. Schmidt's recourse
was to file a grievance if she believed the plan violated the

evaluvation article of the agreement.

Count 4 of the April Issue Memo

That the assumption of the school building prinecipal in

considering 2 (two) separate grievances as one "singled

out™ Jeanette Schmidt in vielaticn of K.S.A. 72-5430 (b)

{1)y (2), (3), and (4).

This allegation; without extenuating circumstances would
not viclate any provision of K.S.A. 72-5430 (b) (1). (2), (3),
and {4}. Given the factual circumstances in this matter, the

examiner might expect any reasonable individual to reach sub-

stantially the same conclusion as Mr. Cannon.
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Count 5 of the April Issue Memo

ing school hours tended to discourage Jeanette Schmidt's
invelvement, under threat of discipline, in association
business in viclation of K.S.A. 72-5430 (b) (1), (2}, {(3),
and (4).

That the accusation of conducting NEA-K-NEA business dur-

This accusation that a union officer was conducting associa-
tion business during school hours should discourage such actions
if, in faect, that officer was vieclating the negotiated agreement.
The proper resolution of the question concerning contract language
is via the contracted grievance procedure. If; the guestion
is answered in favor of the grievant then future accusations
of the same nature might prove to be a violation of the officers
protected rights.

The examiner submits that the employer acted in a leogical
and proper manner when they offically notified Ms. Schmidt that
they believed she had conducted unicn business contrary to the
negotiated agreement. Certainly a guestion exists as to the
interpretaticn of Article 6 of the negotiated agreement thus
Ms. Schmidt was within her rights to file a grievance. If the
examiner was to adopt Complainant's argument he would be re-
moving from the employer any opportunity to discipline a union
representative for even blatant violaticns of conditions the union
had previously agreed upon. K.S5.A. 72-5430 {(b) (1), {2y, {3},
and (4) grants nc exemption from disciplinary measures to union
representatives or other employees for legitimate violations of
contract or rules and regulaticns. The legitimacy of the wvio-
lation in this case is then dependent upon an interpretation of
contract language.

Count & of the April Issue Memo

That the presence and involvement of an outside “observer"

in the November 22, 1983 level cne grievance hearing of

Jeanette Schmidt tended to discourage her participation

in protected activities in violation of K.S.A. 72-5430 (b)

(l)t (Z)r (3)f and (4).

The presence of Mr. Funk in the November 22, 1983 grievance
hearing @id not vioclate the agreement nor was it shown that Mr.
Funk was in a position to, or that he did intimidate Ms. Schmidt

thus discouraging her from exercisng her right to file grievance
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(protect termgs and conditions of employment).

Count 1 Me¢tion to Amend

0 On or about April 16-17, 1984, Respondent willfully inter-
fered with, restrained and ccoerced professional employees

by unlawfully transferring and/or reassigning such em-

ployees in reprisal for such employees exercising rights

granted by K.S.A. 72-5414 in violation of K.S.A. 72-5430C

(r) (1} and (3).

The examiner recognizes that at least eight of the ten teach-
ers were unhappy with their transfers and/or reassignments. How-
ever, the examiner cannot find that these transfers/reassignments
in anyway caused a harm that he could remedy. The action appears
to be within managements rights and motivated by reasons other

than discriminatery treatment for engaging in protected activites.

Count 2 Motion to Amend

On or about November 30, 1983 and December 6, 1983, Re-
apondent, by and through its agents, willfully interfered
with, restrained and coerced professional employees, and
denied the Southern Lyon County Teachers Association {SLCTA)
rights accompanying formal recognition granted in K.S.A. 72-
5415, thereby violating K.S.A. 72-5430 (b) (1), {2}, and (6)
by denying Jeanette Schmidt a witneas during meetings with
administrators which she reasonably believed could result

in discipline.

Ms. Schmidt had no statutory right to a witness in either
the November 30 or the December 6 meetings.

Count 3 Motion te¢ Amend

on or about March 28, 1984, at an Executive Board Meeting
attended by teachers, Respondent and its agents willfully
interfered with, restrained angd coerced professional em-
ployees in the exercise of rights granted in K.5.A. 72-
5414, dominated and interfered with the existence and ad-
ministration of the professional employees' organization
{SLCTA), and denied the professional employees rights
accompanying formal recognition granted in K.S.A. 72-5415,
by disparaging the SLCTA and discouraging participation
in SLCTA matters in violation of K.S.A 72-5430C (b) (1),
(2), and {6).

The examiner finds that the meetings conducted on January
18 were scheduled for the purpose of affording both the Olpe
10 and the Embarrassed 1l an open opportuﬁity to discuss cencerns.
The meeting on March 28, certainly could have provided a forum
for the employer to discourage participation in union activites.
However, the witness who testified concerning the events which

took place at that meeting could remember very little. It appears

9
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to the examiner that this witness was discouraged from union ac-—
tivity because of the pending charges between Ms. Schmidt and the
empleyer rather than whether the charges were legitimate. There
is no doubt that certain members of the Board were displeased
with the unicn involvement but there is no evidence to show that
this displeasure was used to threaten or coerce employees.

In light of the foregeing findings the examiner must dis-
miss these charges in their entirety.

IT IS SO ORDERED THIS 30th AY OF Januar ; 1986.

Labfr Relations & Employment Standards
Sectlion - Department of Human Resources

512\w/ 6th

TopeKa, K5 66603-3150

= AN
Jer Powell, Ee51gnee of the ZSecretary






