
BEFORE THE SECRETARY OF THE DEPARTMENT OF H U I U N  RESOURCES I 
STATE OF KANSAS 

* 
* 

Great Bend-NEA, * * 
Complainant. * * 

VS . * * 
U.S.D. 428, Great Bend, KS, * * 

Respondent. * * 

CASE NO: 72-CAE-2-1985 

ORDER 

Comes now on t h i s  14th day of January . 1985, t h e  above cap- 

t i o n e d  case  f o r  cons ide ra t ion  by t h e  Secre ta ry  of Human Resources .  

Th i s  case  i s  f i l e d  under t h e  p r o v i s i o n s  of K.S.A. 72-5413 e t  s e q . ,  

The P r o f e s s i o n a l  Negot ia t ions  Ac t ,  and a l l e g e s  t h e  commission of an 

u n f a i r  l a b o r  p r a c t i c e  i n  v i o l a t i o n  o f  X.S.A. 72-5430. 

APPEARANCES 

Complainant. Great Bend-NEA, appears  by and through i t s  counse l ,  

David M .  Cooper, Kansas-National Education A s s o c i a t i o n ,  715 West 10th  

S t r e e t ,  Topeka, Kansas. Also appear ing on b e h a l f  o f  Great  Bsnd-NEA 

were Al lyn Kra tz ,  UniServ D i r e c t o r ,  Santa  Fe UniServ, and J i m  Schoonover, 

P r e s i d e n t  of Great Bend-NEA. 

Respondent, U.S.D. 428, Great  Bend, Kansas, appears  by and through 

i t s  counse l ,  Robert  L. Ba tes ,  2018 Fores t  Avenue, Great  Bend, Kansas, 

and Kenneth L. Kerns.  Also appear ing on beha l f  o f  U.S.D. 428 was 

John H a r r i s ,  A s s i s t a n t  Super intendent  and Clerk f o r  t h e  Board of Ed 

u c a t i o n .  

PROCEEDINGS BEFORE THE SECRETARY 

1. Complaint f i l e d  on September 14 ,  1984 

2 .  Complaint submit ted t o  Respondent f o r  answer on September 

1 4 ,  1984. 

3. Respondent 's  answer rece ived  October 2 ,  1984 

4 .  Respondent 's  answer submit ted t o  Complainant on October 2 ,  

1984. 

5 .  P re -hear ing  scheduled f o r  November 27 ,  1984 .  Not ice  s e n t  t o  

p a r t i e s  on November 8,  1984. 

6 .  Pre-hear ing  conducted by Paul  K.  Dickhoff .  J r . ,  Labor C o n c i l i a t o r ,  

on November 27, 1984, i n  Great Bend, Kansas 



Great Bend-NEA v s .  U.S.D. 428 
72-CAE-2-1985 

7. Formal h e a r i n g  scheduled f o r  January 14 ,  1985. Not ice  s e n t  

t o  p a r t i e s  on December 17 ,  1984. 

8 .  Formal h e a r i n g  conducted by J e r r y  Powel l ,  Labor and Employ- 

ment S tandards  A d m i n i s t r a t o r ,  on January 14 ,  1985. 

9 .  B r i e f s  of p a r t i e s  r e c e i v i d .  Complainant ' s  b r i e f  r e c e i v e d  

A p r i l  1 5 ,  1985, and Respondent ' s  b r i e f  r e c e i v e d  A p r i l  1.7,1985. 

FINDINGS OF FACT 

1. That t h e  Board of  Education of  U.S.D. 428 took o f f i c i a l  a c t i o n  

rega rd ing  t e a c h e r  c o n t r a c t s  f o r  t h e  84-85 schoo l  yea r  on t h e  evening 

of September 4 ,  1984. (T - 9 ,  10) 

2 .  That t h e  f i r s t  day of c l a s s e s  f o r  s t u d e n t s  i n  U . S . D .  028 was 

September 4 ,  1984. (T - 9 ,  1 0 , )  

3 .  That t h e  Bonrd of  Education of U.S.D. 428 p r o p e r l y  n o r i c e d  

i t s  i n t e n t  t o  n e g o t i a t e  a  change i n  the  s c h o o l i n g  from s i x  t o  seven 

p e r i o d s .  (T - 14)  

4 .  Tha t  d u r i n g  p re -enro l lmen t ,  s t u d e n t s  e n r o l l e d  i n  c l a s s  sched- 

u l e s  c o n s i s t i n g  o f  both  s i x  and seven p e r i o d s .  (T - 9 ,  10)  

5 .  That s c h o o l  c locks  were p r o g r a m e d  t o  r i n g  i n d i c a t i n g  a  seven 

~ e r i o d  schoo l  day. (T - 36) 

6 .  That t h e  schoo l  b e l l s  rang on September 4 ,  1984,  i n d i c a t i n g  

a  seven p e r i o d  schoo l  day. (T - 1 8 ,  2 7 )  

7. That a  f a c t - f i n d i n g  h e a r i n g  was conducted be fo re  D r .  David 

D i l t s  on August 1 3 .  1984. (Complainant ' s  E x h i b i t  # l )  

8 .  That Dr. D i l t s  i s s u e d  h i s  f a c t - f i n d i n g  r e p o r t  on August 16, 

1984. (Complainant ' s  E x h i b i t  # I )  

9 .  That t h e  p a r t i e s  met a f t e r  r e c e i p t  of  t h e  f a c t - f i n d i n g  r e p o r t ,  

i n  accordance w i t h  K.S.A. 72-5428(e),  on August 30-31, 1984. (T - 1 8 ,  

19) 

10 .  That s t u d e n t s  engaged i n  f a l l  en ro l lmen t  dur ing  t h e  weel. of  

August 13.  1984. (T - 37,  41) 

11. That  d u r i n g  f a l l  en ro l lmen t ,  s t u d e n t s  r e c e i v e d  on ly  one sched- 

u l e  of  c l a s s e s  c o n s i s t i n g  of  seven p e r i o d s .  (T - 36,  37, 41, 42) 

1 2 .  Tha t  p r o f e s s i o n a l  employees of U . S . D .  428 r e c e i v e d  t each ing  

schedu les  i n  l a t e  August ( 3 1 s t )  i n d i c a t i n g  a  seven p e r i o d  day. (T - 37,  

42) 
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13 .  That t h e  d e c i s i o n  t o  implement t h e  seven per iod  day was made 

by September 1 ,  1984, a t  t h e  l a t e s t .  (T - 45) 

14.  That  t h e  Supreme Cour t ,  i n  Chee-Craw Teachers  Assoc ia t ion  v .  

Q u . s . D .  No. 247. 225 Kan. '561. 570. 593 P.2d 406 (1979),  h e l d  t h a t  

number of t each ing  per iods  i s  manda tor i ly  n e g o t i a b l e  under K.S.A. 

7 2 - 5 4 1 3 Q )  s i n c e  i t  i s  included i n  t h e  s t a t u t o r y  i t em,  "hours and 

amounts of work." 

CONCLUSIONS OF LAWIDISCUSSION 

I n  t h e  i n s t a n t  c a s e ,  a l l  evidence submit ted i n d i c a t e s  t h a t  a 

change from a  s i x  pe r iod  t o  a  seven per iod  day was made p r i o r  t o  t h e  

meeting of t h e  Board of Educat ion of U.S.D. 428 h e l d  on t h e  evening 

of September 4 .  1984. Complainant has  o f f e r e d  tes t imony t o  i n d i c a t e  

t h a t  t h e  d e c i s i o n  t o  change was made by n o t  l a t e r  than September 4 ,  

1984, a s  evidenced by t h e  d i s t r i c t ' s  a c t i o n  of programming t h e  c l a s s  

b e l l s  t o  a  seven per iod  day. Complainant f u r t h e r  a l l e g e s  t h a t  t h e  

d e c i s i o n  was more l i k e l y  made on o r  e a r l i e r  than August 31 ,  1984, a s  

evidenced by t h e  seven per iod  c l a s s  schedules  r e c e i v e d  by barga in ing  

u n i t  members on t h a t  day. Complainant f i n a l l y  a l l e g e s  t h a t  t h e  de- 

c i s i o n  must have been made a s  e a r l y  a s  t h e  week o f  August 13 ,  1984, 

a s  evidenced by t h e  seven per iod  schedules  provided t o  s t u d e n t s  dur ing  

f a l l  en ro l lment .  Respondent admi t s ,  through tes t imony of Super intendent  

of Schools ,  D r .  B e l l ,  t h a t  t h e  d e c i s i o n  t o  implement t h e  seven p e r i o d  

day w a s  made p r i o r  t o  o f f i c i a l  Eoard of Education a c t i o n  on September 

4 t h .  Respondent argues  t h a t  t h e  d e c i s i o n  was made subsequent t o  t h e  

mandated p o s t  f a c t - f i n d i n g  mee t ing .  Respondent f u r t h e r  argues  t h a t  

a l l  p a r t i e s  were aware t h a t  no a d d i t i o n a l  meet ings  would be  had p r i o r  

t o  Board a c t i o n  on September 4 t h .  Respondent reasoned t h a t  t h e  nega- 

t i a t i o n s  p rocess  was over  a t  t h e  conclusion of t h e  August 31st  meeting 

of t h e  p a r t i e s .  

A p r e l i m i n a r y  ques t ion  b e f o r e  t h e  examiner i s ,  t h e r e f o r e :  A t  

what p o i n t  i n  time does t h e  n e g o t i a t i o n s  p rocess  end? I n  address ing  

t h a t  q u e s t i o n ,  t h e  examiner t a k e s  n o t e  of t h e  language a t  K.S.A. 72-5428(f) 

which s t a t e s :  

" ( f )  When t h e  r e p o r t  of t h e  f a c t - f i n d i n g  board i s  
made p u b l i c ,  i f  t h e  hoard  of educa t ion  and t h e  recog-  
n i z e d  p r o f e s s i o n a l  employees' o r g a n i z a t i o n  do n o t  r e -  
s o l v e  t h e  impasse and reach  an agreement,  t h e  board 
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o f  educa t ion  s h a l l  take such a c t i o n  as  i t  deems i n  
the  p u b l i c  i n t e r e s t ,  inc lud ing  t h e  i n t e r e s t  of t h e  
p r o f e s s i o n a l  employees involved,  and s h a l l  make such 
acc ion  p u b l i c .  (Emphasis added) 

The s t a t u t e  i n  t h i s  'case c e r t a i n l y  g i v e s  t h e  Board of Education 

t h e  r i g h t  t o  b r i n g  t h e  n e g o t i a t i o n s  process  t o  a  c l o s e  by t h e  t a k i n g  

of a c t i o n  deemed t o  be i n  t h e  i n t e r e s t  o f  the  p u b l i c  and t h e  p r o f e s s i o n a l  

employees. The l e g i s l a t u r e ,  however, goes one s t e p  f u r t h e r  and mandates 

t h a t  t h e  a c t i o n  be,made p u b l i c .  In  the  op in ion  of t h i s  examiner,  

t h e  n e g o t i a t i o n s  p rocess  cont inues  u n t i l  such t ime a s  t h e  Board f u l f i l l s  

i t s  l e g i s l a t i v e  mandates,  one of which i s  p u b l i c  a c t i o n .  Relying on 

t h i s  l o g i c ,  t h e  examiner must f i n d  any u n i l a t e r a l  a c t i o n  taken t o  a l t e r  

a  mandatory s u b j e c t  of ba rga in ing  p r i o r  t o  conc lus ion  of t h e  ba rga in ing  

process  t o  be p r o h i b i t e d .  I f  any o t h e r  c o n s t r u c t i o n  were t o  be p laced  

on t h e  language of K.S.A. 72-5428(f) an unscrupulous  Board of Education 

could p a r t i c i p a t e  i n  t h e  mandated meeting subsequent  t o  f a c t - f i n d i n g ,  

implement u n i l a t e r a l  changes an mandatory s u b j e c t s  of ba rga in ing  and 

postpone i n d e f i n i t e l y  any o f f i c i a l  a c t i o n  f o r  which they could be h e l d  

accountable .  The examiner i s  convinced t h a t  t h e  l e g i s l a t u r e  env i s ioned  

a  more d e f i n i t i v e  a c t i o n  t o  s i g n a l  t h e  end of n e g o t i a t i o n s .  The examiner 

b e l i e v e s  t h a t  s i g n a l  t o  be  t h e  o f f i c i a l  p u b l i c  board a c t i o n .  

With Board a c t i o n  i d e n t i f i e d  a s  t h e  s i g n a l  o f  t h e  conclusion of 

n e g o t i a t i o n s ,  t h e  examiner must address  an a d d i t i o n a l  q u e s t i o n ,  s p e c i f -  

i c a l l y ;  " A t  what p o i n t  i n  t ime d i d  t h e  Board of Education t a k e  u n i l a t e r a l  

a c t i o n  and conver t  from a  s i x  pe r iod  t o  a  seven p e r i o d  day?" 

Through tes t imony of t h e  Super intendent  of Schools ,  t h e  d e c i s i o n  

t o  change took p l a c e  on August 31st  o r  September l s t ,  bu t  i n  e i t h e r  

case  subsequent t o  t h e  l a s t  "post f a c t - f i n d i n g "  meeting o f  t h e  p a r t i e s .  

In  keeping w i t h  t h e  p rev ious ly  s t a t e d  p o s i t i o n  o f  t h i s  examiner,  even 

an a c t i o n  taken a t  t h a t  time would c o n s t i t u t e  a  v i o l a t i o n .  A review 

of a l l  t h e  ev idence ,  however, l eads  t h e  examiner t o  b e l i e v e  t h a t  t h e  

d e c i s i o n  was made a t  an e a r l i e r  p o i n t  i n  t ime.  The examiner f i n d s  no 
f a u l t  wi th  t h e  Board 's  a c t i o n  of p r e - e n r o l l i n g  s t u d e n t s  i n  both  s i x  

and seven p e r i o d  c l a s s  schedules .  Those cont inEency p l a n s  were simply 

a  product  of f o r e s i g h t .  S i m i l a r l y ,  t h e  examiner b e l i e v e s  t h e  programming 

of t h e  schoo l  b e l l s  f o r  a  seven per iod  day was a l s o  an accep tab le  a c t  

compatible w i t h  good f a i t h  ba rga in ing .  The examiner does f i n d  f a u l t  

w i t h  t h e  Board, however, i n  t h e i r  a c t i o n  of f i r m  enrol lment  of s t u d e n t s  
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dur ing  mid-August i n  a  seven p e r i o d  schedule  only. S i m i l a r  f a u l t  i s  

found i n  t h e  Board 's  a c t i o n  of p rov id ing  schedu les  t o  t h e  p r o f e s s i o n a l  

employees c o n s i s t i n g  only of seven p e r i o d s .  And f i n a l l y ,  t h e  examiner 

f i n d s  f a u l t  i n  t h e  Board 's  a c t i o n  of commencing a  seven p e r i o d  day on 

t h e  f i r s t  day of c l a s s e s .  A l l  o f ' t h e  t h r e e  above mentioned a c t i o n s  

demonstrate an i n t e n t  on t h e  p a r t  of t h e  Board t o  i n s t i t u t e  t h e  seven 

p e r i o d  day a s  e a r l y  a s  mid-August and most c e r t a i n l y  p r i o r  t o  o f f i c i a l  

p u b l i c  a c t i o n  of t h e  Board. 

The examiner i s  convinced t h a t  t h e  Board, by t h e i r  a c t i o n s ,  pu t  

s t u d e n t s ,  p a t r o n s ,  and p r o f e s s i o n a l  employees of t h e  d i s t r i c t  on n o t i c e  

of t h e i r  i n t e n t  t o  implement a  seven per iod  day. That i n t e n t  c a r r i e d  

w i t h  i t  no  l a t i t u d e  o r  p r o v i s i o n  f o r  a l t e r n a t i v e  a c t i o n ,  was p h y s i c a l l y  

implemented, and was v e r i f i e d  by Board a c t i o n  on September 4 t h .  

K.S.A. 72-5413(g) d e f i n e s  P r o f e s s i o n a l  Negot ia t ions  a s :  

"(g) ' P r o f e s s i o n a l  n e g o t i a t i o n '  means meet ing,  con- 
f e r r i n g ,  c o n s u l t i n g  and d i s c u s s i n g  i n  a  good f a i t h  
e f f o r t  by both p a r t i e s  t o  reach agreement w i t h  r e -  
s p e c t  t o  t h e  terms and cond i t ions  o f  p r o f e s s i o n a l  
s e r v i c e .  " 

A predetermined outcome t o  n e g o t i a t i o n s  i s  t o t a l l y  i n c o n s i s t e n t  

w i t h  a good f a i t h  e f f o r t  t o  reach  an agreement. 

I n  l i g h t  of che fo rego ing ,  t h e  examiner f i n d s  t h a t  t h e  Board of 

Education of U .S .D .  428 d i d  engage i n  a  p r o h i b i t e d  p r a c t i c e  i n  v i o l a t i o n  

of K.S.A. 72-5413 e t  s e q . ,  and the reby  d i d  demonstra te  t h e i r  l a c k  of 

good f a i t h  dur ing p r o f e s s i o n a l  n e g o t i a t i o n s  

By way o f  r e l i e f ,  t h e  examiner o r d e r s  t h e  Board t o  cease  and d e s i s t  

t h e i r  unlawful  a c t i o n s ,  t o  f u l l y  n e g o t i a t e  i n  t h e  f u t u r e  t h e  s u b j e c t  

o f  "number of t each ing  per iods" ,  and t o  f u l l y  exhaust  a l l  d i s p u t e  r e s -  

o l u t i o n  mechanisms p r i o r  t o  implementing changes i n  mandatory s u b j e c t s  

of b a r g a i n i n g .  Complainant has  asked t h e  S e c r e t a r y  t o  r e q u i r e  t h e  Board 

t o  r e t u r n  t o  t h e  t a b l e  t o  n e g o t i a t e  t h e  "number o f  t each ing  per iods"  

f o r  schoo l  yea r  84-85. The examiner does n o t  b e l i e v e  t h a t  anyone 's  

i n t e r e s t s  would be served by such an o r d e r .  The r e c o r d  shows t h a t  t h e  

l eng th  of t h e  duty day was n o t  changed, t h a t  s t u d e n t s  have a t t e n d e d  

c l a s s e s  on t h e  seven per iod  day schedule  f o r  n e a r l y  t h e  e n t i r e  schoo l  

y e a r ,  and t h a t  t h e  t eachers '  r e p r e s e n t a t i v e  had,  dur ing  n e g o t i a t i o n s ,  

t e n t a t i v e l y  agreed t o  t h e  nonlengthened seven p e r i o d  day. I n  a d d i t i o n ,  
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no evidence was p resen ted  t h a t  any employee r e f u s e d  t h e  u n i l a t e r a l  con- 

t r a c t  i s s u e d  by t h e  Board based upon t h e  i n c l u s i o n  o f  t h e  e x t r a  c l a s s  

p r e p a r a t i o n .  

The examiner c e r t a i n l y  does n o t  condone t h e  a c t i o n  of t h e  Board 

b u t  must a l s o  f a s h i o n  h i s  r e l i e f  t o  a p p r o p r i a t e l y  remedy t h e  wrong 

which has  been done. The examiner is of t h e  b e l i e f  t h a t  t h e  r e l i e f  

o u t l i n e d  above f u l f i l l s  t h a t  and whi le  remaining mindful of t h e  

i n t e r e s t s  of t h e  p a t r o n s  of t h e  d i s t r i c t .  

IT I S  SO ORDExD THIS -DAY OF )fa" , 1985. 

1 J e r r y  Powel l ,  Designee of t h e  Secre ta ry  
Labor R e l a t i o n s  & Employment Standards 
S e c t i o n  - Department o f  Human Resources 

512 W .  6 t h  . 
Topeka, KS 66603-3178 


