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DATE: A p r i l  28, 1981 

SUBJECT: F i n a l  Order  i n  case 72-CAE-3-1987 

T h i s  memorandum s h a l l  serve as o f f i c i a l  n o t i c e  t h a t  t h e  d e s i g n e e  o f  t h e  
S e c r e t a r y  o f  Human Resources h a s  a d o p t e d  and  made as h i s  f i n a l  o r d e r  i n  t h e  
above  r e f e r e n c e d  case,  h i s  s t a t e m e n t s  as c o n t a i n e d  on pages  51 t h r o u g h  58 of 
t h e  o f f i c i a l  t r a n s c r i p t .  I have  a t t a c h e d  a copy of t h a t  s t a t e m e n t  t o  t h i s  
memorandum. 

A  b r i e f  summary of t h e  f a c t s  and c o n c l u s i o n s  i s  as f o l l o w s  

1 )  The Gardner-Edgerton-Antioch T e a c h e r s  A s s o c i a t i o n  h a s  
a l l e g e d  t h a t  r e p r e s e n t a t i v e s  o f  USD 231 engaged  i n  a c t i o n s  
i n  v i o l a t i o n  o f  K.S.A. 72-5430 (b) ( 5 )  and ( 6 ) .  

2 )  The a c t i o n  compla ined  o f  by t h e  A s s o c i a t i o n  c o n s i s t s  o f  
a change i n  i n t e r p r e t a t i o n  o r  a d m i n i s t r a t i o n  of a person-  
a l  l e a v e  p o l i c y .  

3 )  There i s  a n e g o t i a t e d  agreement  c o n c e r n i n g  t e r m s  end con- 
d i t i o n s  o f  employment between t h e  p a r t i e s .  

4 )  Board p o l i c y ,  a t  l e e s t  t h a t  p e r t a i n i n g  t o  p e r s o n a l  l e a v e ,  
i s  by a g r e e m e n t  somehow made a p a r t  of t h e  n e g o t i a t e d  
agreement .  

5 )  P e r s o n a l  l e a v e  i s  a m a n d a t a r i l y  n e g o t i a b l e  i t e m  o r  sub-  
j e c t .  

6 )  K.S.A. 72-5413 e t  s e q . ,  empowers t h e  S e c r e t a r y  t o  de-  
t e r m i n e  w h e t h e r  a p r o h i b i t e d  p r a c t i c e  h a s  been ccrnrnitred 

7 )  K.S.A. 72-5430 (b) (5) and ( 6 )  p r o v i d e s  t h a t  a board mus t  
n e g o t i a t e  m a n d a t a r i l y  n e g o t i a b l e  s u b j e c t s  w i t h  t h e  e x c l u -  
s i v e  r e p r e s e n t a t i v e  o f  p r o f e s s i o n a l  employees.  
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8 )  I t  i s  a v i o l a t i o n  o f  K.S.A. 72-5430 ( b )  ( 5 )  f o r  a board  
t o  change  t h e  l a n g u a g e  or  p a s t  i n t e r p r e t a t i o n  of a man- 

e d a t a r i l y  n e g o t i a b l e  s u b j e c t  which i s  n o t  c o n t a i n e d  w i t h -  
i n  an  e x i s t i n g  memorandum o f  agreement  ( c o n t r a c t ) .  

9 )  I t  i s  n o t  a v i o l a t i o n  o f  K.S.A. 72-5430 ( b )  ( 5 )  o r  ( 6 )  
f o r  a board  t o  c h a n g e  t h e  l a n g u a g e  o r  p a s t  i n t e r p r e t a t i o n  
of a m a n d a t o r i l y  n e g o t i a b l e  s u b j e c t  i f  s u c h  s u b j e c t  i s  
c o n t a i n e d  w i t h i n  t h e  e x i s t i n g  a g r e e m e n t .  Such  en a c t i o n  
by a board  m i g h t  p r o v e  t o  be  a c o n t r a c t  v i o l a t i o n  which  
i s  p r o p e r l y  r e s o l v e d  v i a  t h e  c o n t r a c t e d  g r i e v a n c e  pro-  
cedure or t h r o u g h  e law s u l t  p r o p e r l y  f i l e d  w i t h  t h e  d i s -  
t r i c t  c o u r t .  T h e r e  are c e r t a i n  e x c e p t i o n s  t o  t h i s  s t a t e -  
ment. For example i t  m i g h t  p rove  t o  be  a v i o l a t i o n  i f  a 
board  s i m p l y  f a i l e d  t o  implement  a c o n t r a c t  which  t h e y  
had p r e v i o u s l y  n e g o t i a t e d .  

I n  sum t h e  S e c r e t a r y  d e s i g n e e  found  t h e  p e r s o n a l  l e a v e  p r o v i s i o n  t o  be a p a r t  
of t h e  "agreement"  as  d e f i n e d  by K.S.A. 72-5424. T h e r e  were no t i m e l y  
a l l e g a t i o n s  made t h a t  t h e  a g r e e m e n t  on p e r s o n a l  l e ave  was e n t e r e d  i n t o  i n  o t h e r  
t h a n  good f a i t h .  The i n t e r p r e t a t i o n  o f  t h e  p e r s o n a l  l e a v e  p r o v i s i o n  may h a v e  
been  changed .  However s u c h  d i s p u t e s  over " c o n t r a c t u a l ' '  l a n s u a g e  do n o t  f a l l  
w i t h i n  t h e  p r o v i s a n s  o f  bad f a i t h  b a r g a i n i n g  a s  s e t  o u t  a t  K.S.A. 72-5430. 

A  c l a i m e d  f a i l u r e  t o  b a r g a i n  may b e  a l l e g e d  o n l y  when; 

1 )  N e g o t i a t i o n s  on a new o r  amended a g r e e m e n t  i s  t a k i n g  p l a c e ;  
01, 

2 )  N e g o t i a t i o n s  on an agreement  have  been  c o m p l e t e d  ( an  a g r e e -  
ment r e a c h e d  o r  u n i l a t e r a l s  i s s u e d )  and t h e  s u b j e c t  i n  
q u e s t i o n  i s  not c o n t a i n e d  i n  t h e  agreement .  

The S e c r e t a r y  d e s i g n e e  t h u s  d i s m i s s e d  t h e  c o m p l s i n t  s i n c e  t h e  i n s t a n t  d i s p u t e  
p r o p e r l y  i s  r e s o l v e d  as  a c o n t r a c t  v i o l a t i o n .  

The d i s m i s s a l  s h a l l  be  e f f e c t i v e  a s  o f  t h i s  d a t e  and t h e  t r a n s c r i p t  and t h i s  
memorandum s h a l l  serve as a f i n a l  o r d e r .  
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