
BEFORE THE SECRETARY OF THE KANSAS DEPARTMENT 
OF HUMAN RESOURCES 

DERBY-NATIONAL EDUCATION ASSOCIATION ) 
) 

Complainant, 1 
1 

VS. ) Case NO. 72-CAE-5-1989 
) 

UNIFIED SCHOOL DISTRICT #260, ) 
) 

Respondent. ) 

ORDER 
(Pursuant to K.S.A. 77-507a) 

PROCEDURAL BACKGROIJND 

This complaint came before this Kansas Department of Human 

Resources hearing officer with the following procedural 

background : 

1. Complainant filed an action on September 15, 1988, 

alleging: 

a. That Respondent unilaterally instituted 3 pollcy 

whereby department chairpersons (teachers who are not administra-. 

tion) became evaluat.ot-s in the formal evaluation process; 

b. that Respondent unilaterally altered a mandatory 

subject of bargaining while a negotiated agreement was in force 

and committed a prohibited practice by doing so under K.S.A. 

72-5243(h)(5) and (6); 

c. that Respondent allegedly refused to negotiate a 

mandatory subject of bargaining, which denies Complainant its 

rights as an exclusive bargaining representative. 

Complainant requested this agency to find a prohibited 

practice, issue a cease and desist order, and order the expunge- 

@ ment of all evaluations from the teachers' files. - 

aAE-5-1989 
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2 .  On O c t o b e r  6 ,  1 9 8 6 ,  R e s p o n d e n t  a n s w e r e d  a n d :  

a .  D e n i e d  t h a t  t h e y  h a d  u n i l a t e r a l l y  i n s t i t u t e d  a  new 

p o l i c y  i n  1 9 8 8 ,  b u t  a f f i r m a t i v e l y  a l l e g e d  p a s t  p r a c t i c e s  o f  

a l l o w i n g  some d e p a r t m e n t  h e a d s  t o  c o n t r i b u t e  t o  t h e  e v a l u a t i o n  

p r o c e s s  i n  some d e p a r t m e n t s ;  

b. a f f i r m a t i v e l y  a l l e g e d  t h a t  t h e  e v a l u a t i o n  a p p r a i s a l  

p o l i c y  i s  a  m a t t e r  t h a t  is  b e i n g  n e g o t i a t e d ;  

c. a l l e g e d  t h e  p a s t  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  

p r o v i d e d  f o r  d e p a r t m e n t  c h a i r p e r s o n s  t o  b e  e v a l u a t o r s  i n  t h e  

f o r m a l  e v a l u a t i o n  p r o c e s s .  

3 .  T h i s  a g e n c y  c o n d u c t e d  a p r e - t r i a l  h e a r i n g  two m o n t h s  

b e f o r e  t h e  f o r m a l  h e a r i n g  (TR. p p .  6 - 7 ) .  

4 .  A f o r m a l  h e a r i n g  was h e l d  F e b r u a r y  20 ,  1 9 8 9 ,  a t  D e r b y ,  

K a n s a s .  C o m p l a i n a n t  c a l l e d  s i x  w i t n e s s e s ;  R e s p o n d e n t  c a l l e d  

f o u r  w i t n e s s e s ;  t h e  1 7 2 - p a g e  t r a n s c r i p t  and  a p p r o x i m a t e l y  1 7 0  

p a g e s  o f  e x h i b i t s  h a v e  b e e n  r e v i e w e d  by t h i s  i l e a r i n g  o f f i c e r  i n  

t h e i r  e n t i r e t y .  

5 .  C o m p l a i n a n t  was  r e p r e s e n t e d  by Dav id  S c h a u n e r ,  g e n e r a l  

c o u n s e l  f o r  N E A  K a n s a s ,  7 1 5  West T e n t h  S t r e e t ,  T o p e k a ,  K a n s a s  

66612 .  

T h e  R e s p o n d e n t  was  r e p r e s e n t e d  by J e r r y  L. G r i f i i t h ,  1 0 1  N .  

B a l t i m o r e ,  P.O. B o x  1 8 4 ,  D e r b y ,  K a n s a s  6 7 0 3 7  

6 .  T h i s  o f f i c e r  h a s  r e c e i v e d  a n d  r e v i e w e d  t h e  March 3 0 ,  

1 9 8 9 ,  p o s t - h e a r i n g  memorandum b r i e f  o f  t h e  c o m p l a i n a n t .  T h i s  

o f f i c e r  was a p p o i n t e d  by t h e  S e c r e t a r y  t o  b e  h i s  d e s i g n e e  t o  

r e v i e w  t h e  f i l e ,  i s s u e  f i n d i n g s  o f  f a c t ,  i s s u e  c o n c l u s i o n s  o f  
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(b l a w ,  and  i s s u e  a n  o r d e r .  

FINDINGS OF FACT 

Rased  upon t h e  r e v i e w  o f  t h e  e n t i r e  r e c o r d ,  t h e  S e c r e t a y ' s  

d e s i g n e e  makes  t h e  f o l l o w i n g  f i n d i n g s  o f  f a c t :  

1. C o m p l a i n a n t  i s  a  c e r t i f i e d  b a r g a i n i n g  r e p r e s e n t a t i v e  

f o r  t h e  s u b j e c t  t e a c h e r s .  

2 .  R e s p o n d e n t  i s  t h e  a p p r o p r i a t e  e m p l o y e r  p u r s u a n t  t o  

P r o f e s s i o n a l  N e g o t i a t i o n s  Act.  

3. T h e  p a r t i e s  had  a  n e g o t i a t e d  c o n t r a c t  f o r  J u l y  1, 1 9 8 5  

t o  J u n e  30 ,  1 9 8 7 .  ( E x h i h i t  1 ) .  

4 .  The  p a r t i e s  h a d  a  n e g o t i a t e d  a g r e e m e n t  f r o m  J u l y  1, 

1 9 8 7  t o  J u n e  3 0 ,  1 9 8 9 .  (TR. p. 46-49 a n d  e x h i b i t  2 ) .  

5 .  I n  t h 6  F a l l  o f  1 9 8 7  t h e  R e s p o n d e n t  u n i l a t e r a l l y  

e s t a b l i s h e d  a  p r a c t i c e  o f  u t i l i z i n g  d e p a r t m e n t  c h a i r p e r s o n s  t o  

make f o r m a l  s t a t u t o r y  e v a l u a t i o n s  o f  t h e  t e a c h e r s  i n  t h e i r  

d e p a r t m e n t .  T h e  R e s p o n d e n t  u t i l i z e d  s t a n d a r d  f o r m s  w h i c h  w e r e  

i d e n t i c a l  t o  or  v e r y  s i m i l . a r  t o  t h e  f o r m s  u s e d  by t h e  a d m i n i s t r a -  

t i o n  o f f i c i a l s .  

6 .  The u n i l a t e r a l  c h a n g e  w a s  n o t  n o t i c e d  f o r  n e g o t i a t i o n  

o r  b a r g a i n e d  f o r  p r io r  t o  i t s  i m p l e m e n t a t i o n .  The c h a n g e  was n o t  

made a  p a r t  o f  t h e  p a r t i e s  c o l l e c t i v e l y  b a r g a i n e d  f o r  a g r e e m e n t  

f r o m  1 9 8 7  t h r o u g h  1 9 8 9 .  

7 .  P r i o r  t o  t h e  R e s p o n d e n t ' s  u n i l a t e r a l  c h a n g e ,  t h e  

d e p a r t m e n t  c h a i r p e r s o n s  w e r e  n o t  a w a r e  o f  t h e  R e s p o n d e n t  u t i l i z e d  

t h e  e v a l u a t i o n  f o r m s  t o  c o n d u c t  t h e  l e g i s l a t i v e l y  m a n d a t e d  and  

b a r g a i n e d  f o r  " t e a c h e r  e v a l u a t i o n s " .  ( S e e  K . S . A .  72-9000 e t  s e q . )  



Derby  v s .  USD 260 
C a s e  No. 72-CAE-5-1989 
P a g e  4  

8 .  T h a t  members o f  t h e  c o m p l a i n a n t  made t h e i r  d i s s a t i s -  

f a c t i o n  c o n c e r n i n g  t h e  R e s p o n d e n t ' s  u n i l a t e r a l l y  c h a n g e  known t o  

t h e  c o m p l a i n a n t ' s  p r e s i d e n t  i n  e a r l y  1 9 8 8 .  

9 .  T h a t  t h e  R e s p o n d e n t  made a  u n i l a t e r a l  a l t e r a t i o n  o f  t h e  

c o l l e c t i v e l y  b a r g a i n e d  a g r e e m e n t  i n  1 9 0 7 .  T h a t  R e s p o n d e n t  

r e q u i r e d  d e p a r t m e n t  c h a i r p e r s o n s  t o  a c t i v e l y  p a r t i c i p a t e  i n  

c o n d u c t i n g  f o r m a l  e v a l u a t i o n s  w h i c h  were t h e  r e s p o n s i b i l i t y  o f  

t h e  R e s p o n d e n t  p u r s u a n t  t o  t h e  b a r g a i n e d  f o r  a g r e e m e n t  

1.0. The t e a c h e r  e v a l u a t i o n s  a n d  a p p r a i s a l s  a r e  m a n d a t o r y  

s u b j e c t s  o f  b a r g a i n i n g  p u r s u a n t  t o  K.S.A. 7 2 - 5 4 1 3 ( 1 ) ( 3 ) .  

I .  T h a t  t.he R e s p o n d e n t  r e l i e d  o n  a  " p a s t  p r a c t i c e  d e f e n s e "  

and  r e f u s e d  t o  n e g o t i a t e  t h i s  m a n d a t o r y  s u b j e c t  i n  good  f a i t h .  

1 2 .  T h a t  t h e  d e p a r t m e n t  c h a i r p e r s o n s  d o  n o t  h a v e  f o r m a l  

t r a i n i n g  i n  e v a l u a t i o n  t e c h n i q u e s .  

DISCUSSION 

I .  -- . J u r i s d i c t i o n  - -- M a n d a t o r y  s u b i e c t  -- 
N e i t h e r  p a r t y  c o n t e s t e d  j u r i s d i c t i o n  i n  t h i s  case .  Howevcr,  

s i n c e  t h e  s e c r e t a r y  d o e s  n o t  t a k e  j u r i s d i c t i o n  c o n c e r n i n g  p u r e l y  

c o n t r a c t u a l .  d i s p u t e s ,  a  b r i e f  d i s c u s s i o n  o f  why t h e  s e c r e t a r y  h a s  

t a k e n  j u r i s d i c t i o n  i n  t h i s  c a s e  a p p e a r s  a p p r o p r i a t e .  

T e a c h e r  e v a l u a t i o n s  and  t e a c h e r  a p p r a i s a l s  a r e  a  m a n d a t o r y  

s u b j e c t  o f  b a r g a i n i n g  p u r s u a n t  t o  K.S.A. 7 2 - 5 4 1 3 - ( L ) ( 3 ) .  

The  K a n s a s  Supreme  C o u r t  i n  N a t i o n a l  E d u c a t i o n  - A s s o c i a t i o n  - 

w i c h i t a  v s .  U n i f i e d  S c h o o l  D i s t r i c t  2 5 9 ,  Sedgwick  C o u n t y  K a n s a s ,  - 
234 Kan. 5 1 2 ,  674  P.2d 478  ( 1 9 8 3 ) ,  ( H e r e  and  a f t e r  N E A  - W i c h i t a ) ,  

@ 
h e l d  t h a t  a  s c h o o l  b o a r d  may n o t  make u n i l a t e r a l  c h a n g e s  i n  i t e m s  
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t h a t  a r e  m a n d a t o r i a l l y  n e g o t i a b l e  p u r s u a n t  t o  K.S.A. 72-541111)  ( 3 ) .  

T h e  f a c t s  o f  N E A  - W i c h i t a  a r e  v e r y  s i m i l a r  t o  t h e  f a c t s  o f  t h e  - 
i n s t a n c e  c a s e .  I n  N E A  - W i c h i t a  t h e  p a r t i e s  h a d  a n  a g r e e m e n t  f o r  

c a l e n d a r  y e a r  1 9 8 1  t o  1 9 8 3 .  T h e  p a r t i e s  n e g o t i a t e d  a  s e v e n  

p e r i o d  t e a c h i n g  c o n c e p t  i n  1 9 8 1 .  T h e  s c h o o l  b o a r d  u n i l a t e r a l l y  

c h a n g e d  t h e  s e v e n t h  h o u r  o f  t h e  s e v e n  p e r i o d  t e a c h i n q  c o n c e p t  i n  

F e b r u a r y  o f  1 9 8 2 .  N E A  f i l e d  s u i t  i n  t h e  d i s t r i c t  c o u r t ,  a n d  o n  

3-30-83 t h e  d i s t r i c t  c o u r t  e n j o i n e d  t h e  s c h o o l  b o a r d  f r o m  making 

u n i l a t e r a l  c h a n g e s  w i t h o u t  f i r s t  n e g o t i a t i n g  s u c h  s u b j e c t s  w i t h  

N E A .  ( S e e  - N E A  - W i c h i t a  p. 5 1 3 - 5 1 4 ) .  T h e  K a n s a s  Supreme  C o u r t  

r e l i e d  o n  Chee-Craw T e a c h e r s  A s s o c i a t i o n  v s .  USD 247 ,  2 2 5  Kan. 

5 6 1 ,  593  P .2nd 406 ( 1 9 7 9 ) ,  Dodge C i t y  N a t i o n a l  E d u c a t i o n  A s s o c i a -  

t i o n  v s .  USD 4 4 j ,  6 Kan. App. 2nd 8 1 0 ,  6 3 5  P .2nd 1.263 ( r e v .  9 230 ---- 
Kan. 81.7 ( 1 9 8 1 ) ,  T r i  C o u n t y  E d u c a t i o n a l  A s s o c i a t i o n  v s .  T r i .  - 
C o u n t y  S p e c i a l  Ed. 225  Kan. 7 8 1 ,  5 9 4  P .2nd  207 ( 1 9 7 9 ) ;  a n d  NER - - 
=ka I n c .  v s .  USD 5 0 1 ,  225  Ran. 4 4 5 ,  592  P .2nd 9 3  ( 1 9 7 9 ) ,  a!; 

a u t h o r i t y  t h a t ;  ( a )  d u r i n g  t h e  t i m e  a n  a g r e e m e n t  i s  i n  f o r c e ,  t h e  

b o a r d ,  a c t i n g  u n i l a t e r a l l y ,  may n o t  make u n i l a t e r a l  c h a n g e s  i n  

ite111s w h i c h  a r e  m a n d a t o r i l y  n e g o t i a b l e ,  and  ( b )  t h a t  i f  a  t o p i c  

is by  s t a t u t e  p a r t  o f  " t e r m s  a n d  c o n d i t i o n s "  of p r o f e s s i o n a l  

s e r v i c e ,  t h e n  t h e  t o p i c  is  by  s t a t u t e  " m a n d a t o r i l y  negotiable". 

The  K a n s a s  S u p r e m e  C o u r t  r e l i e d  o n  NLRR c a s e  l a w  t o  d e c i d e  

t h a t  a  c l o s u r e  c l a u s e  is n o t h i n g  b u t  a  d i l u t e d  f o r m  o f  w a i v e r ,  

a n d  t h e  q e n e r a l  l a w s  t h a t  a w a i v e r  o f  a  u n i o n ' s  r i g h t  t o  b a r g a i n  

m u s t  b e  c l e a r  and  u n m i s t a k a b l e .  NLRB v s .  R . L .  S w e e t  Lumber 

@ 
Company, 5 1 5  Fd.  2nd 7 8 5 ,  7 9 5  ( 1 0 t h  c i r c u i t .  1 9 7 5 ) .  
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T h e  d i s t r i c t  c o u r t ,  i n  e s s e n c e ,  d e t e r m i n e d  t h a t  t h e  S c h o o l  

B o a r d  o f  D i s t r i c t  259 c o m m i t t e d  a p r o h i b i t e d  p r a c t i c e  a s  s e t  

f o r t h  i n  K.S.A. 7 2 - 5 4 3 0 ( a ) ( b ) ( 6 ) .  T h e  p r o h i b i t e d  p r a c t i c e  i s  

d e f i n e d  i n  t h a t  s e c t i o n ,  t o  i n c l u d e  "among o t h e r  a c t i o n s ,  r e f u s -  - -- 
3 - t o  - n e g o t i a t e  - i n  z d  - f a i t h , "  p u r s u a n t  t o  K.S.A. 72-5423 ;  and 

d e n y i n g  t h e  r i g h t s  a c c o m p a n y i n g  r e c o g n i t i o n  r e c o g n i z e d  by K.S.A. 

72-5415 ,  t o  t h e  b a r g a i n i n g  a g e n t .  

T h e  K a n s a s  Supreme  C o u r t ' s  r u l i n g  i s  c o n s i s t a n t  w i t h  p r i o r  

d e c i s i o n s  by  t h i s  S e c r e t a r y ,  s e e  U n i f i e d  S c h o o l  I l i s t r i c t  2 9 8  o f  

O t t a w a  v s .  T h e  O t t a w a  ---.- E d u c a t i o n  A s s o c i a t i o n ,  C a s e  No. 72 CAE 5 

- 1 9 8 3 ,  i n  72 CAEO-2-1963, ( d e c i s i o n  i s s u e d  8 - 1 8 - 8 3 ) .  The  

S e c r e t a r y  h e l d  i n  O t t a w a  t h a t  t h e  p a r t i e s  r e f u s a l  t o  b a r g a i n  i n  

g o o d  f a i t h  o n  tFe terms and  c o n d i t i o n s  o f  e m p l o y m e n t  ( i . e .  

m a n d a t o r y  t o p i c s  o f  n e g o t i a t i o n s )  i s  a  p r o h i b i t e d  p r a c t i c e .  

To r u l e  o t h e r w i s e ,  would a l l o w  t h e  B o a r d  t o  - not .  r e c o g n i z e  

t h e  b a r g a i n i n g  a g e n t  when t h e  B o a r d  w a n t s  t o  c h a n g e  t h e  t e r m s  and  

c o n d i t i o n s  o f  a b a r g a i n e d  f o r  a g r e e m e n t ,  d u r i n g  t h e  l i f e  o f  t h o  

a g r e e m e n t .  

T h e  NLRB p r a c t i c e  is  t o  r e s o l v e  c o n t r a c t u a l  d i . s p u t e s  when 

s u c h  r e s o l u t i o n  is n e c e s s a r y  t o  t h e  b o a r d s  a d j u d i c a t i o n  o f  a n  

u n f a i r  l a b o r  p r a c t i c e  c h a r g e ;  a l l o w  t h e  b o a r d  t o  d e f e r  t o  

a r b i t r a t i o n  o r  t h e  c o u r t s ;  o r  a l l o w  t h e  b o a r d  t o  r e t a i n  j u r i s d i c -  

t i o n  u n t i l  a f t e r  a r b i t r a t i o n .  S e e  t h e  D e v e l o p i n g  L a b o r  Law 

s e c o n d  e d i t i o n  vo lume  o n e  c h a p t e r  20 p a g e  9 1 8  - 9 5 6 ,  and  NLRB v s .  

E l e c t r i c a l  W o r k e r s  (IBEW L o c a l  11, 7 7 2  F e d .  2nd 5 7 1 )  (C.A.9, 
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1 9 8 5 )  and NLRB v s .  N e r r i l l  and  - R i n g ,  I n c .  7 3 1  Fed .  2nd 601 

(C.A.9,  1 9 8 4 ) .  

T h i s  o f f i c e r  b e l i e v e s  t h e  NLRH p r a c t i c e  is  i n s i g h t f u l  t o  t h e  

K a n s a s  P.N. l a w .  B o t h  s t a t u t e s  c r e a t e  a n  a d m i n i s t r a t i v e  body  t o  

d e c i d e  d i s p u t e s  b e t w e e n  t h e  p a r t i e s .  R o t 1 1  s t a t u t e s  e x p e c t  t h e  

a d m i n i s t r a t i v e  body t o  d e v e l o p  e x p e r t i s e  i n  t h i s  l i m i t e d  a r e a  o f  

l aw.  B o t h  a d m i n i s t r a t i o n  b o d i e s  a r e  f a c e d  w i t h  s i m i l a r  " o v e r l a p p -  

i n g "  q u e s t i o n s  o f  w h e t h e r  a  d i s p u t e  i s  g r i e v a b l e ,  a r b i t r a b l e ,  a  

p r o h i b i t e d  p r a c t i c e ,  o r  good  f a i t h  b a r g a i n i n g  e f f o r t ,  o r  a  r n a t t e r  

o f  t h e  C o u r t s .  

A c c o r d i n g l y  t h e  S e c r e t a r y  s h o u l d  l o o k  a t  e a c h  d i s p u t e  and  

d e c i d e  e a c h  c a s e  on i t s  p a r t i c u l a r  f a c t s ,  merits and  c a s e  l a w .  

The r e a s o n - - f o r  t h i s  d i s c u s s i o n  i s  t o  make c l e a r  t l ~ a t  t h e  

S e c r e t a r y  d o e s  n o t  h a v e  j u r i s d i c t i o n  i n  e v e r y  c o n t r a c t u a l  ~ i i s p u t e  

b e t w e e n  t h e  s c h o o l  b o a r d s ,  and  t h e  b a r g a i n i n g  a g e n t s .  

T h i s  B o a r d  n o t e s  t h a t  t h e  p a r t i e s  r e f e r r e d  t h e  d i s p u t e  t o  

t h e  g r i e v a n c e  p r o c e s s  p r i o r  t o  h e a r i n g  , b u t  t h e  p a r t i e s  g r i e v -  

a n c e  p r o c e s s  d o e s  n o t  h a v e  b i n d i n g  a r b i t r a t i o n  a s  a  f i n a l  s t e p  

( S e e  - e x h i b i t  I and  2 ,  a r t .  4 ,  sec t .  F  - G r i e v a n c e  P r o c e d u r e ) .  

T h i s  b o a r d  t a k e s  j u r i s d i c t i o n  i n  t h e  m a t t e r  p u r s u a n t  t o  

K.S.A. 72-5430A ( s u b  A ,  w h i c h  s t a t e s  i n  p a r t ,  " a n y  c o n t r o v e r s ~  

c o n c e r n i n g  p r o h i b i t e d  p r a c t i c e s  may b e  s u b m i t t e d  t o  t h e  S e c r e t a r y . . . " )  

11. DlSCUSSION O F  THE E V I D E N C E  AND 
REASONS VOK THIS ULCISIUN. - 

T h e  f i n d i n g s  t h a t  t h e r e  h a v e  b e e n  a n  u n i l a t e r a l  c h a n g e s ,  

@ and r e f u s a l  t o  b a r g a i n  i s  b a s e d  i n  p a r t  On: 
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a .  The  c h a n g e  i n  e v a l u a t i o n  f o r m s  (TR. p. 111 a n d  

1 1 7 ;  

b. The  f o r m a l i z a t i o n  o f  t h e  a p p r a i s a l  p r o c e s s  (TR. p .  

1 5 7 )  f r o m  t h e  p a s t  i n f o r m a l  p r a c t i c e ;  

c. T h a t  d e p a r t m e n t  c h a i r p e r s o n s  were n o t  a w a r e ,  

p r i o r  t o  1 9 8 7 ,  t h a t  t h e  a d m i n i s t r a t i o n  w a s  u s i n g  t h e  f o r m s  t o  

c o n d u c t  t h e  f o r m a l  e v a l u a t i o n  p r o c e d u r e  (TR. pp .  8 7 ,  9 7 ,  1 1 3  t h r u  

1 1 6 )  ; 

d .  A D e p a r t m e n t  c h a i r p e r s o n  o b j e c t e d  t o  a n  e v a l u a -  

t i o n  b e i n g  a t t a c h e d  t o  a  t e a c h e r s  f i n a l  1 9 8 8  e v a l u a t i o n .  ( T R .  p.  

1 1 6 ) .  

e.  The  f a i l u r e  t o  b a r g a i n  i s  shown by t h e  R e s p o n d e n t ' s  
- 

d e f e n s e  o f  p a s t  p r a c t i c e .  

T h e  R e s p o n d e n t  a d m i t t e d  t h a t  t h e  u s e  o f  d e p a r t m e n t  c h a i r -  

p e r s o n s  was  n o t  i n  t h e  n e g o t i a t e d  c o n t r a c t .  (TR. p p .  1 4 6  t h r u  1 4 9 ) .  

NEA-Wichita ,  c i t i n g  Dodge C i t y ,  h e l d  t h a t  t h e  s c h o o l  b o a r d  

is  p r e c l u d e d  f r o m  u n i l a t e r a l l y  m a k i n g  c h a n g e s  i n  a n y  item w h i c h  

is  m a n d a t o r i l y  n e g o t i a b l e ,  w i t h o u t  r e f e r e n c e  t o  w h e t h e r  o r  n o t  a n  

" e s t a b l i s h e d  p r a c t i c e "  e x i s t s  i n  a  m a n d a t o r i l y  n e g o t i a b l e  a r e a .  

NEA-Wichita  a t  p .  5 2 1 .  A c c o r d i n g l y  t h e  r e s p o n d e n t ' s  p a s t  

p r a c t i c e  a r g u m e n t  is  n o t  a c c e p t e d  by t h i s  h e a r i n g  o f f i c e r  a s  i t  

is  c o n t r a r y  t o  Dodge C i t y .  

f .  T h i s  o f f i c e r  a l s o  c o n c l u d e s  t h a t  t h e  R e s p o n d e n t  

h a s  n o t  shown by  a  p r e p o n d e r a n c e  t h e  e v i d e n c e ,  t h a t  t h e  p a s t  

p r a c t i c e  was  u n e q u i v o c a l ,  c l e a r l y  e n u n c i a t e d ,  c o n s i s t e n t l y  

f o l l o w e d  o v e r  l o n g  p e r i o d s  o f  t i m e ,  o r  shown t o  b e  m u t u a l l y  
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d a c c e p t a b l e  t o  b o t h  p a r t i e s .  ( S e e  - c o n f l i c t i n g  e v i d e n c e  o f  TR. pp. 

8 3  t h r u  8 8 ,  96  t h r u  9 9 ,  1 0 3 ,  1 1 9  t h r u  1 2 0 ,  1 5 4 ,  1 6 3  t h r u  1 6 6 )  

S e e  t h e  e f f e c t  o f  p a s t  p r a c t i c e  o n  t h e  a r b i t r a t i o n  o f  l a b o r  - 
d i s p u t e s ,  ( 4 0  ARB. J. 27 1 '385)  

g .  I n  r e v i e w i n g  t h e  c o n t r a c t u a l  l a n g u a g e  w h i c h  b o t h  

p a r t i e s  c i t e d ,  t h i s  o f f i c e r  c o n c l u d e s  t h a t  t a k e n  a s  a  w h o l e  i t  

d i d  n o t  c o n t e n p l a t e  d e p a r t m e n t  c h a i r p e r s o n s  c o n d u c t i n g  t h e  B o a r d s  

e v a l u a t i o n s  a n d  a p p r a i s a l s .  

h .  T h i s  o f f i c e r  a l s o  n o t e s  t h a t  K a n s a s  s t a t . u t e  

7 2 - 9 0 0 1 - 3 0 0 3 ( c )  and 9 0 0 5 ,  ( t h e  T e a c h e r  E v a l u a t i o n s  A c t ,  ) r e q u i r e s  

t h a t  a l l .  e v a l . u a t i o n  d o c u m e n t s  a n d  r e s p o n s e s  be m a i n t a i n e d  Eor 

t h r e e  y e a r s  a n d  become a p a r t  o f  t h e  t e a c h e r s  p e r s o n n e l  f i l e ,  and 

h e  made a v a i l a b T e  t o  t h e  t e a c h e r .  

If it were t h e  p r a c t i c e  o f  t h e  s c h o o l  board to u t i l i z e  t h e  

" p a s t  i n f o r m a l  e v a l u a t i o n s " ,  a l l  e v a l u a t i o n s  would  h a v e  b e e n  

p l a c e d  int.o t h e  t e a c h e r s  p e r s o n n e l  f i l e s  and  made a v a j . l a b l e  t o  

t h e  t e a c h e r s  p u r s u a n t  t o  t h e  mandat .es  o f  t h e  K a n s a s  T e a c h e r  

E v a l u a t i o n  A c t .  

i. T h e  o n l y  e v i d e n c e  a t  t h e  h e a r i n g  c o n c e r n i n g  t h e  

p l a c e m e n t  o f  t h e  " p r e  1 9 8 7 "  e v a l u a t i o n  f o r m s  i n  t h e  t e a c h e r ' s  

f i l e s ,  was t h a t  o n e  d e p a r t m e n t  c h a i r p e r s o n  specifically r e q u e s t e d  

h e r  e v a l u a t i o n  - n o t  h e  p l a c e d  i n  t h e  f i l e ,  or a t t a c h e d  f o r  t h e  

a d m i n i s t r a t i v e  e v a l u a t i o n .  (TR.  p. 1 1 6 )  

T h i s  a n a l y s i s  a n d  o r d e r  i n  n o  way r e f l e c t s  upon t h e  we l l  

r e a s o n e d  and p r a c t i c a l  r a t i o n a l e  o f  t h e  R e s p o n d e n t .  The Respon-  

d e n t  t e s t i f i e d  t h a t  t h e  d e p a r t m e n t  h e a d s  h a v e  t h e  t r a i n i n g  and  
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e x p e r i e n c e  o f  t h e i r  own d e p a r t m e n t .  When t h e  a d m i n i s t r a t i o n  

l o o k s  f o r  e x p e r t i s e  i n  e v a l ~ a t i n g  a n  a r e a  w h e r e  t h e  a d m i n i s -  

t r a t i o n  is n o t  p a r t i c u l a r l y  s t r o n g ,  i t  is  p e r h a p s  b e n e f i c i a l  t o  

t h e  i n d i v i d u a l  t e a c l ~ e r s  f o r  t h e  d e p a r t m e n t  h e a d s  t o  h a v e  i n p u t .  

S e e  TR. pp.  9 1  arid 1 3 6 .  - 
By i s s u i n g  t h i s  c e a s e  and d e s i s t  o r d e r ,  t h e  S e c r e t a r y  is  

h o p e f u l  t h a t  t h e  m a t t e r  c a n  b e  r e s o l v e d  a t  t h e  b a r g a i n i n g  t a b l e .  

111. CCNCLUSTONS OF LAW AND ORDER - 
P u r s u a n t  t o  :he f o r c g o i n q  f i n d i n g s  o f  f a c t  I c o n c l u d e  a s  a 

m a t t e r  of l a w :  

1. T h a t  t h e  p d r L i c i p a l j u n  o f  t h e  d e p a r t m e n t  c h a i r p e r s o n s  

i n  t h e  e v a l u a t i n g  p r o c e s s  i s  a  m a n d a t o r y  s u b j e c t  t o  b a r g a i n i n g  

p \ l r s u a n t  t o  K.S;A. 72-5413.  

2 .  T h a t  t h e  R e s p o n d e n t  c o m m i t t e d  a  p r o h i b ~ t r - ( 1  p r a c t l c e  by 

u n i l a t e r a l l y  r e q u i r i n g  t h e  d e p a r t m e n t  c h a i r p e r s o n s  b e  p a r t  o f  t h e  

f o r m a l  e v a l u a t i o n  p r o c e s s  i n  l a t e  1 9 8 7  a n d  e a r l y  1 9 8 8  w h i c h  was a 

u n i l a t e r a l  c h a n g e  i n  a  b a r g a i n  f o r  c o n t r a c t u a l  p r o v i s i o n .  S e e  - 
NEA W i c h i t a  v s .  [JSn # 2 5 9 ,  234 Kan. 5 1 2 ,  674 P.2d 4 3 8 ,  ( 1 9 8 3 ) .  - 
S e e  T h e  D e v e l o p i n g  L a b o r  Law, 1.983 e d i t i o n ,  c h a p t e r  1 9 ,  p a g e  911.  -- - .- 

3 .  I recommend t h a t  t h e  S e c r e t a r y  i s s u e  a  c e a s e  a n a  d e s i s t  

o r d e r  t o  t h e  ~ e s p o t i d e n t ,  and o r d e r  r e s p o n d e n t  t o  c e a s e  and d e s i s t  

f r o m  h a v i n g  d e p a r t m e n t  c h a i r p e r s o n s  f o r m a l l y  e v a l u a t e  t e a c h e r s  i n  

t h e i r  d e p a r t m e n t .  

4 .  I d e c l i n e  t o  o r d e r  t h e  R e s p o n d e n t  t o  e x p u n g e  a n  e v a l u a -  

t i o n  by a  c h a i r p e r s o n  i n  t h e  t e a c h e r ' s  p e r m a n e n t  f i l e .  On t h e  

9 c o n t r a r y ,  I h o l d  t h a t  a n y  e v a l u a t i o n  f o r m s  performed by t h e  
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@ d e p a r t m e n c  c h a i r p e r s o n s  a n d  r e l i e d  upon  by t h e  a d m i n i s t r a t ~ o n  b e  

a v a i l a b l e  t o  t h e  i n d i v i d u a l  t e a c h e r ,  a s  s a m e  i s  r e q u i r e d  by 

T h e  p a r t i e s  a r e  a d v i s e d  t h i s  o r d e r  is  f i n a l  a n d  w i l l  become 

e n f o r c e a b l e  t h i r t y  d a y s  f r o m  t h i s  d a t e  u n l e s s  a p p e a l e d  t o  t h e  

d i s t r i c t  c o u r t .  w i t h i n  t h a t  time i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  

o f  t h e  A c t  f o r  J u d i c i a l  Rev iew a n d  C i v i l  E n f o r c e m e n t  o f  Agency 

A c t i o n  K.S.A. 77-601  c t  s e a .  

E n t e r e d  i n  T o p e k a ,  K a n s a s ,  t h i s  I( d a y  o f  

L PJL &\=::? S e c r e t a r y  - 
~ e ~ a r t m e i t  o f  ~ u m a n  R e s o u r c e s  
4 0 1  T o p e k a  U l v d .  
T o p e k a ,  K a n s a s  66603  
( 9 1 3 )  296-4902 
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