
STATE OF KANSAS 

BEFORE THE SECRETARY OF HIJtIAN RESOURCES 

* 
e l  l s v i l l e  Educators Assoc ia t ion ,  t 

* - 
Complainant, * 

V S .  * 

Un i f i ed  School D i s t r i c t  289, * 
W e l l s v i l l e ,  Kansas * 

* 
Respondent. * * 

CASE NO: 72-CAE-9-1982 

O R D E R  

Comes now on ' h i d d  day of 'My , 1982. t h e  above capt ioned 

case f o r  cons ide ra t i on  by  the  Secretary.  This case comes b e f o r e  t h e  S t ~ c r e t a r y  on 

p e t i t i o n  of Paul R. Har r ison,  D i rec to r ,  Sunflower UniServ D i s t r i c t ,  on beha l f  of 

an employee of U n i f i e d  School D i s t r i c t  289 (U.S.D. 2891, a l l e g i n g  t h a t  respondent 

Un i f i ed  School D i s t r i c t  289 (U.S.D. 289). W e l l s v i l l e ,  Kansas, engaged i n  c e r t a i n  

p rac t i ces  which c o n s t i t u t e  v i o l a t i o n s  as spec i f i ed  a t  K.S.A. 72-5430 (b )  (1 )  and 

(2 ) .  

PROCEEDINGS BEFORE THE SECRETARY 

1. Complaint f i l e d  on December 21, 1981. 

2. Complaint submi t ted  f o r  answer on December 22, 1981. 

3. Answer rece i ved  by  Secre tary  of Human Resources on January 13, 1982. 

4. Pre-hear ing conducted by J e r r y  Powell on March 8. 1982. a l l  p a r t i e s  i n  

attendance. 

5. Complaint dec lared vo id  by employee r e p r e s e n t a t i v e  on March 24. 1982. 

6. Employee rep resen ta t i ve ' s  d e c l a r a t i o n  submi t ted  t o  Mr. Ha r r i son  on 

March 31, 1982 g r a n t i n g  t en  (10) days t o  r e p l y .  

7 .  Mr. Ha r r i son  requested ex tens ion o f  t ime i n  which t o  answer on A o r i l  4. 1982. 

8. Ex tens ion of t ime granted on A p r i l  9, 1982. 

9. Amended compla in t  f i l e d  by M r .  Ha r r i son  on A p r i l  22, 1982. 

FINDINGS OF FACT 

1. That U.S.D. 289, W e l l s v i l l e ,  Kansas i s  the  app rop r i a te  employer1Board 

of Educat ion as def ined a t  K.S.A. 72-5413 (b) .  

2. That t h e  W e l l s v i l l e  Educators Assoc ia t i on  i s  the  e x c l u s i v e  rep resen ta t i ve  

of the  pro fess iona l  employees o f  U.S.D. 289. 



CONCLUSIONS OF LAW - DISCUSSION 

The request  t o  amend t h i s  compla in t  a l l eges  t h a t  the  ac t i ons  o f  the  school  

d i s t r i c t  v i o l a t e d  the i n d i v i d u a l  r i g h t s  of Lora Hyl ton,  a  p r o f e s s i o n a l  employee 

o f  the  d i s t r i c t .  K.S.A. 72-5430 (b)  (1) makes i t  a  p r o h i b i t e d  p r a c t i c e  f o r  a  

oard  o f  educat ion  o r  i t s  designated rep resen ta t i ve  w i l l f u l l y  t o :  

"(1) I n t e r f e r e  w i t h ,  r e s t r a l n  o r  coerce p r o f e s s i o n a l e m ~ l o y e e s  
i n  the exerc ise  o f  r i g h t s  granted i n  K.S.A. 72-5414;" 

K.S.A. 72-5414 s ta tes :  

"Pro fess iona l  employees s h a l l  have the r i g h t  t o  form, j o i n  o r  
a s s i s t  p ro fess iona l  employees' o rgan i za t i ons ,  t o  p a r t i c i p a t e  
i n  p ro fess iona l  n e g o t i a t i o n  w i t h  boards o f  educat ion  thraugh 
representa t ives  o f  t h e i r  own choosin f o r  the  purpose o f  es- 
tab1 i sh ing ,  ma in ta in ing ,  p ro tec t i ng90 r  improving terms and 
cond i t i ons  o f  o ro fess iona l  se rv i ce .  Professional  employees 
s h a l l  a l so  have the r i g h t  t o  r e f r a i n  f rom any o r  a l l  o f  the  
foregoing a c t i v i t i e s .  I n  pro fess iona l  nego t i a t i ons  under t h i s  
a c t  the  board of educat ion  may be represented by an agent o r  
committee designated by i t." (Emphasis added) 

I n  t h i s  case, the  pro fess iona l  employees exerc ised t h e i r  r i g h t s  and have se lec ted 

the W e l l s v i l l e  Educators Assoc ia t i on  as t h e i r  exc lus i ve  rep resen ta t i ve  f o r  purposes 

of p ro fess iona l  nego t i a t i ons .  It i s  i n t e r e s t i n q  t o  note t h a t  K.S.A. 72-5414, i n  

speaking of the  employees' r i g h t s ,  l i s t s  "es tab l i sh ing ,  ma in ta in ing ,  p r o t e c t i n g ,  o r  

improv ing terms and cond i t i ons  o f  p ro fess iona l  serv ice" ,  as p o t e n t i a l  purposes f o r  

the  fo rmat ion  o r  ex is tence of p ro fess iona l  employees' o rgan i za t i ons .  Whi le these 

may, i n  f a c t ,  be the  reasons t h a t  employees have se lec ted a  rep resen ta t i ve ,  once t h a t  

s e l e c t i o n  has been made, the  employer i s  p r o h i b i t e d  from n e g o t i a t i n g  terms and con- 

d i t i o n s  o f  p ro fess iona l  se rv i ce  w i t h  i n d i v i d u a l  employees. This p r o h i b i t i o n  i s  found 

a t  K.S.A. 72-5415 (a )  which s ta tes ;  

" ( a )  When a  rep resen ta t i ve  i s  designated o r  se lec ted  f o r  the  purposes 
of p ro fess iona l  n e g o t i a t i o n  by the  m a j o r i t y  o f  the  pro fess iona l  employees 
i n  an app rop r i a te  n e g o t i a t i n g  u n i t ,  such rep resen ta t i ve  s h a l l  be the  
e x c l u s i v e  rep resen ta t i ve  o f  a l l  the  pro fess iona l  employees i n  the  u n i t  
f o r  such purpose." 

K.S.A. 72-5415 ( a )  then i s  q u i t e  c l e a r .  A t t e n t i o n  must be p a i d  t o  t h e  use o f  the 

te rmino logy " through rep resen ta t i ves  of t h e i r  own choosing", when a t tempt ing  t o  analyze 

the i n d i v i d u a l  employee's r i g h t s .  Inasmuch as the s t a t u t e  requ i res  the  employer t o  

recogn ize  the se lec ted  o r g a n i z a t i o n ' s  "exc lus i ve "  r i g h t  t o  engage i n  p ro fess iona l  

nego t i a t i ons ,  o n l y  the  o r g a n i z a t i o n  may a l l e g e  t h a t  the employer has f a i l e d  t o  f u l f i l l  

h i s  requirement t o  engage i n  p ro fess iona l  nego t i a t i ons .  (The employee o rgan i za t i on  

has adv ised the Secre tary  t h a t  i t  does n o t  w ish  t o  pursue such a  charge.) Ms. H y l t o n  

seems t o  a l l e g e  t h a t  he r  r i g h t s  have been v i o l a t e d  v i a  the employer 's  a l l eged  v io-  

l a t i o n  of the  o rgan i za t i on ' s  r i g h t s .  That  i s ,  Ms. H y l t o n  a l l e g e s  t h a t  one of her 

term8 and cond i t i ons  of employment has been changed by the employer w i t h o u t  b e n e f i t  

of the  n e g o t i a t i o n s  process. Whether t h a t  c o n d i t i o n  of employment was i nc luded  i n  a  

prev ious con t rac t  o r  was a  ma t te r  o f  p a s t  p r a c t i c e  o r  p o l i c y  o f  t h e  employer, the 



a l t e r a t i o n  o f  t h a t  t e n  o r  c o n d i t i o n  of employment does n o t  c o n s t i t u t e  a p r o h i b i t e d  

p r a c t i c e  which may be f i l e d  by  an i n d i v i d u a l .  Rather, the  a c t i o n ,  i f  t rue ,  might  

c o n s t i t u t e  a  v i o l a t i o n  of Ms. H y l t o n ' s  con t rac tua l  r i g h t s .  The Secre tary  has 

ma t te r  p r e v i o u s l y  i n  case number 72-CAE-2-1981. An exce rp t  from the 

t h a t  ma t te r  s t a t e s  as f o l l ows :  

"The board has the r i g h t  t o  change i t s  p o l i c y  a t  any t ime.  
The board m igh t  choose t o  meet w i t h  the  employee o r g a n i z a t i o n  p r i o r  
t o  a  change b u t  no such o b l i g a t i o n  e x i s t s .  If such a  p o l i c y  change 
a f f ec t s  the  terms and cond i t i ons  of eniployment conta ined w i t h i n  a  
v a l i d  memorandum o f  agreement, the  employer must o b t a i n  an agree- 
ment from the exc lus i ve  rep resen ta t i ve  t o  amend the memorandum of 
agreement o r  r i s k  a  charge o f  a  v i o l a t i o n  o f  the con t rac t .  Obviously,  
if t h e  p a r t i e s  agree t o  t h e  change i n  terms and c o n d i t i o n s  of em- 
ployment an addendum t o  t h e  c o n t r a c t  can be made. I f  t h e  employer 
cannot secure the agreement and proceeds t o  implement t h e  change, 
a  breech of c o n t r a c t  might  occur.  

Does a  v i o l a t i o n  of a  c o n t r a c t  term c o n s t i t u t e  bad f a i t h  
barga in ing7 The p r o h i b i t e d  p r a c t i c e  s e c t i o n  o f  t h e  P ro fess iona l  
Nego t i a t i ons  Act  mandates t h a t  the  Sec re ta ry  s h a l l  'oversee '  p ro-  
fess iona l  nego t i a t i ons  t o  i n s u r e  t h a t  good f a i t h  ba rga in ing  takes 
place. A d d i t i o n a l l y ,  the  s t a t u t e  mandates the  Sec re ta ry  t o  i n s u r e  
t h a t  p ro fess iona l  employees a re  n o t  coerced, i n t e r f e r e d  w i t h ,  o r  
d i s c r i m i n a t e d  aga ins t  i n  e x e r c i s i n g  t h e i r  r i g h t s  t o  form, j o i n  o r  
p a r t i c i p a t e  i n  employee o rgan i za t i ons  of t h e i r  choosing. Noth ing 
i n  K.S.A. 72-5430 au tho r i zed  the Secre tary  t o  make a  de te rm ina t i on  
t h a t  e i t h e r  p a r t y  t o  a  memorandum o f  agreement has v i o l a t e d  such 
agreement. A t  the  p o i n t  i n  t ime when a  v i o l a t i o n  o f  a  c o n t r a c t  
occurs i t  i s  immater ia l  whether the  c o n t r a c t  was en te red  i n t o  i n  
good f a i t h .  Rather the impor tan t  quest ions  are whether the  con- 
t r a c t  was v i o l a t e d  and the remedy f o r  making the i n j u r e d  p a r t y  
whole. Such a  determinat ion  o f  a  c o n t r a c t  v i o l a t i o n  m i g h t  c a r r y  
w i t h  i t  a  connota t ion  o f  bad f a i t h  ba rga in ing  b u t  such an i n d i v i d u a l  
f i n d i n g  of bad f a i t h  would be unnecessary. A l l e g a t i o n s  of c o n t r a c t  
v i o l a t i o n s  a r e  p r o p e r l y  ad jud i ca ted  by d i s t r i c t  c o u r t s .  The Sec- 
r e t a r y  i s  w i t h o u t  a u t h o r i t y  t o  make such determinat ions .  Therefore, 
based upon the above reasoning the Secre tary  f i n d s  t h a t  the  board  
d i d  n o t  commit a  p r o h i b i t e d  p r a c t i c e  by i t s  a c t i o n  t o  change t h e  
board  p o l i c y  and t h a t  i t s  r e f u s a l  t o  pay Diane Mar ie  T a y l o r  i s  
p r o p e r l y  submi t ted  t o  d i s t r i c t  c o u r t  f o r  a  c o n t r a c t  v i o l a t i o n  
determinat ion .  

Some niemorandums o f  agreement con ta in  a  gr ievance procedure 
t o  be u t i l i z e d  as an a l t e r n a t i v e  t o  f i l i n g  c o n t r a c t  v i o l a t i o n  
charges i n  d i s t r i c t  cou r t .  Such gr ievance procedures a re  u s u a l l y  
more exped i t i ous  and l e s s  c o s t l y  than seek ing r e s o l u t i o n s  i n  d i s -  
t r i c t  cou r t .  I n  the  event a  g r i e v a n t  f a i l s  t o  t i m e l y  f i l e  h i s f h e r  
gr ievance the g r i e v a n t ' s  r i g h t  t o  subsequent ly f i l e  i n  d i s t r i c t  
c o u r t  would decided by d i s t r i c t  court . ' '  

If the Secre tary  were t o  a l l o w  i n d i v i d u a l s  t o  pursue charges of the  type a l l eged  

i n  t h e  i n s t a n t  case, he would be i g n o r i n g  the p r i n c i p l e  o f  " e x c l u s i v i t y " .  The 

Secre tary  does n o t  b e l i e v e  t h a t  the  l e g i s l a t u r e  in tended t o  a l l o w  i n d i v i d u a l  u n i t  

members t o  f i l e  charges r e l a t i v e  t o  the  r e l a t i o n s h i p  o f  the  ba rga in ing  p a r t i e s .  

This b e l i e f ,  o f  course, does n o t  by  any means prec lude an i n d i v i d u a l  from f i l i n g  

a  charge under K.S.A. 72-5430 (b )  ( 1 ) .  Q u i t e  t h e  con t ra ry .  I f  an i n d i v i d u a l  

be l i eves  he o r  she has been i n t e r f e r e d  wi th ,  r e s t r a i n e d  o r  coerced i n  t h e  exe rc i se  

of r i g h t s  granted i n  K.S.A. 72-5414. then t h e  f i l i n g  of a  (b )  (1) charge cou ld  be 

t h e  app rop r i a te  avenue t o  reso l ve  the mat ter .  Ms. Hy l t on ' s  charge, however, con- 

t a i n s  no a l l e g a t i o n s  which, even i f  found t o  be t rue,  would c o n s t i t u t e  i n te r fe rence ,  



. r e s t r a i n t  o r  coerc ion i n  the  f u l f i l l m e n t  of r i g h t s  t o  fon, =, o r  assist a  

pro fess iona l  employees' o rgan i za t i on ,  o r  t o  p a r t i c i p a t e  i n  p r o f e s s i o n a l  nego t i a t i ons .  

The a l l eged  ac t i ons  o f  the  employer were app l i ed  t o  a l l  employees i r r e s p e c t i v e  o f  

(r 
y exerc ise  of t h e i r  i n d i v i d u a l  r i g h t s .  Therefore, as s t a t e d  p rev ious l y ,  the  

e c r e t a r y  i s  o f  the  op in ion  t h a t  the  ac t i ons  a l l eged  are imprope r l y  f i l e d  as a  

p r o h i b i t e d  p r a c t i c e  by  an i n d i v i d u a l  as a  ( b )  (1) v i o l a t i o n .  

Complainant has a l s o  a l l eged  a  v i o l a t i o n  of K.S.A. 72-5430 (b)  ( 2 ) .  As was 

the case i n  Ms. H y l t o n ' s  (b) (1) charge, the compla in t  con ta ins  no foundat ion f o r  

such a  charge. I n  way of exp lanat ion ,  cons ider  the  f o l l ow ing :  

1. Ms. Hy l t on  does n o t  i n d i c a t e  t h a t  she was a t t emp t i ng  t o  form 
an employee o rgan i za t i on ,  much l e s s  t h a t  she was dominated, 

i n t e r f e r e d  w i t h  o r  ass i s ted  i n  any e f f o r t  o f  t h a t  na tu re .  

2. Ms. Hy l t on  does n o t  i d e n t i f y  he rse l f  as the  des ignated repre-  

s e n t a t i v e  of the  W e l l s v i l l e  Educators Assoc ia t i on  and f a i l i n g  

t o  possess t h a t  s t a t u s  has no s tand ing t o  a l l e g e  t h a t  W e l l s v i l l e  

Educators Assoc ia t i on  has exper ienced any dominat ion,  i n t e r -  

ference, o r  ass is tance i n  i t s  ex is tence o r  admin i s t ra t i on .  

Once again, the  Secre tary  does n o t  i n t e n d  t o  i n d i c a t e  t h a t  an i n d i v i d u a l  

employee i s  precluded from f i l i n g  charges under subsect ion  (b )  ( 2 )  of K.S.A. 

72-5430. Rather, the  Secre tary  does f i n d  t h a t  the bas is  o f  Ms. H y l t o n ' s  compla in t  

f a i l s  t o  q u a l i f y  as a  ( b )  ( 2 )  v i o l a t i o n .  

C e r t a i n l y  the  p a r t i e s  t o  the  P ro fess iona l  Nego t i a t i ons  Act  must have an 

avenue of recourse if t h e i r  r i g h t s  have been v i o l a t e d .  That avenue may be through 

the cour ts ,  through t h e  Secretary,  through a  gr ievance procedure,  o r  through o t h e r  

a d m i n i s t r a t i v e  channels, depending upon the nature  of the  a l l e g e d  offense. Regardless 

of the  j u r i s d i c t i o n ,  however, the  accuser has no s tand ing t o  a l l e g e  a  v i o l a t i o n  o f  

the r i g h t s  o f  another.  S ta ted  i n  another manner, on l y  the  damaged have the r i g h t  

t o  be made whole. Whi le Ms. Hy l t on  may c e r t a i n l y  demonstrate damages which she 

has i n c u r r e d  by v i r t u e  o f  t h e  ac t i ons  of he r  employer and subsequent i n a c t i o n  o f  

her  exc lus i ve  representa t ive ,  the  Secre tary  i s  w i t h o u t  a u t h o r i t y  t o  e n t e r t a i n  h e r  

compla in t  based upon the a l l e g a t i o n s  the re in .  

Based upon the above the Secre tary  has no o p t i o n  b u t  t o  deny amendment and d ismiss  ths 

compla in t  i n  case 72-CAE-9-1982. I T  IS  SO ORDERED THIS 

Topeka, Kansas 66603-3178 
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