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STATE OF KANSAS r, 

BEFORE THE SECRETARY OF HUMAIJ RESOURCES I ,  

* 
ar ton County Community College-NEA * 

P e t i t i o n e r ,  * 
vs . CASE NO: 72-URE-4-1982 * 
Barton County Community College, * 

Respondent. * 

O R D E R  

The Secretary  has reviewed the hearing examiner 's recommendations and the  

exceptions f i l e d  by both p a r t i e s  t o  t h i s  matter.  Respondent's a t to rney  has 

I excepted to  f indings  of f a c t  numbers 44, 45, 46, and 49. Examiner's findings of 

I f a c t  a r e  hereby amended t o  r e f l e c t  the  following: 

Finding number 44: That part-t ime facu l ty  a r e  employed i n  about t h i r t e e n  (13) 

outreach locat ions .  (T - 155, 167) 

Finding number 45: That i f  a "ful l - t ime" professional employee o f  the  College 

had an outreach assignment, i t  would l i k e l y  involve a supple- 

mental-type con t rac t  i f  the  profess ional  employee had a f u l l -  

time load. (T - 156) 

Finding number 46: That "part-t ime" facu l ty  a re  not  required by t h e i r  job descrip- 

t ion ,  a s  a r e  "ful l - t ime" f a c u l t y ,  t o  review College p o l i c i e s ,  

academica1l.y counsel s tuden t s ,  p a r t i c i p a t e  i n  organized s tuden t  

a c t i v i t i e s ,  post and adhere t o  an o f f i c e  hours schedule,  con- 

t r i b u t e  ideas f o r  new courses o r  programs, a s s i s t  s t a f f  o r  

supervisors  i n  budget recommendations f o r  textbooks and mate r i a l s ,  

a s s i s t  i n  se l ec t ion  of "ful l - t ime" o r  "part-t ime" facu l ty  candi-L 

dates, s e rve  on facu l ty  committees, p a r t i c i o a t e  in  s t a f f  meeting, 

recrui tment  of s tuden t s ,  o r  r e g i s t r a t i o n  of s tudents .  (T - 157, 

158, 159, 160 - P e t i t i o n e r ' s  Exhibi t  118) They a r e  a l s o  not  

required to  1) counsel s tudents  i n  c l a s ses  taught  (T - 158, 

P e t i t i o n e r ' s  ~ x h i b i  t #18) ; 2 )  p a r t i c i p a t e  i n  s tuden t  sponsored 

a c t i v i t i e s  and College sponsored county se rv ices  a c t i v i t i e s  (T - 
137-138, 159, P e t i t i o n e r ' s  Exhibit  # l a ) ;  and 3) p a r t i c i p a t e  i n  

commencement ceremonies (T - 159, P e t i t i o n e r ' s  Exhibit  #18). 
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Finding number 49: That 85 to  90 percent of the "part-t ime" facu l ty  members a r e  

employed elsewhere other  than by the  College. (T - 162) 

P e t i t i o n e r  has not  l i s t e d  exceptions t o  the  examiner 's f indings  of f a c t .  

he has excepted t o  the  recommeflded exclusion of the  Director  of Student Life .  

e t i t i o n e r  s t a t e s  i n  par t :  

' . . . I t  i s  f u r t h e r  the  b e l i e f  o f  the  P e t t t i o n e r  t h a t  t h e  pos i t ion  of 
Director  o f  Student Life  had t h a t  'commonitv of i n t e r e s t . '  The edu- ... ~~ ~~ . - .-. 
catio'nal process takes place i n  o t h e r  lo~ca<fons than t h e  classroom. 
The whole experience of col lege l i f e  both i n  the  classroom and ou t  
add t o  the  education of arly s tudent .  The individual  holding t h e  
pos i t ion  of Director  of Student Life  i s  responsible  f o r  t h e  s tudent  
and t h e i r  a c t i v i t i e s  f o r  a g r e a t e r  period of time than any s i n g l e  
employee of Barton County Community College ... 
... Although he does not  teach a c l a s s ,  h i s  r e l a t i o n s h i p  to  the  s tudents  
who depend on h i s  knowledge c o n s t i t u t e s  a se rv ice  of educational nature ."  

The Sec re ta ry  does not  d ispute  the  f a c t  t h a t  the  Director  of Student Life i s  

responsible  f o r  s tudents  nor t h a t  he counsels s tudents .  However, t h e  Secretary  does 

not  be l i eve  t h a t  t h e  Di rec to r ' s  r e l a t i o n s h i p  with t h e  s tuden t  i s  of the  educational 

nature  contemplated by the s t a t u t e .  P e t i t i o n e r  f u r t h e r  s t a t e s :  

"The placement of the Director  of Student Life pos i t ion  ou t s ide  the  
bargaining u n i t  and a l s o  placing i t  ou t s ide  the  adminis t ra t ion re l ega tes  
the  holder  of t h i s  pos i t ion  t o  a bargaining u n i t  c l a s s i f i c a t i o n  with a 
po ten t i a l  membership of one. This can only be viewed as f r ac t iona t ion  
and c r e a t e s  a very unsat isfactory s i t u a t i o n  f o r  the  Director  o f  Student 
Life ."  

The Secretary  concurs with t h e  examiner in  the  exclusion of the  Director  o f  Student . . 

Life from, the  u n i t  of professional emjloyees inasmuch a s  t h e  pos i t ion  appears t o  

more Droperly f a l l  within the  de f in i t ion  of a publ ic  employee a s  defined a t  
\ 

K.S.A. 75-4322(a). There a re  numerous "publ ic  employees" employed by Sarton County 

Community College, thus the  Director of Student Life would not  be placed within a 

u n i t  o f  one 

Respondent argues t h a t  the  examiner f a i l e d  t o  recognize i n  h i s  conclusions 

t h a t  part-t ime facu l ty  do not  have s i m i l a r  working condi t ions  a s  fu l l - t ime  facu l ty  

and t h a t  f r i n g e  benef i t s  f o r  part-t ime employees a r e  not  s i m i l a r  t o  those of f u l l -  

time. As a r e s u l t  of t h i s  d i f ference i n  terms and condi t ions  of employment the 

respondent argues t h a t  part-t ime facu l ty  should be excluded from t h e  appropr ia te  

u n i t  o f  fu l l - t ime  profess ional  employees. I t  appears t h a t  respondent equates t h i s  

lack of similar terms and condi t ions  of employment with a lack of a community of / 

i n t e r e s t .  The Secretary  points  out t h a t  por t ion of Judge Barbara's opinion which 

S ta te s :  

" . . .This  d e f i n i t i o n  does not exclude part-t ime teachers  who consider teach- 
ing a s  t h e i r  occupation, o r  whose connection with t h e  school i s  s u f f i c i e n t  
t o  give  them a real  i n t e r e s t  i n  t h e  ' terms and condi t ions  of professional 
s e r v i c e ' .  I t  merely excludes those who teach a s i n g l e  c l a s s  a s  an avocation, 
o r  t o  supplement t h e i r  ordinary income, with no real  concern as to  the  con- 
d i t i o n s  of t h e i r  employment, o t h e r  than s a l a r y ,  o r  i f  they even work a t  t h a t  
job. There i s  no 'conmunity of i n t e r e s t '  as ca l l ed  f o r  in  K.S.A. 72-5420." 
(Emphasis added) 



I t  was t h i s  concern with terms and condi t ions  of employment t o  which Examiner Goodman 

applied h i s  diminishing comparison t e s t .  I t  i s  c e r t a i n l y  conceivable t h a t  a memo- 

randum of agreement might be reached by t h e  p a r t i e s  i n  which benef i t s  f o r  part-t ime 

would d i f f e r  from those b e n e f i t s  f o r  fu l l - t ime .  Nevertheless,  the  part-t ime employeesy 

. t e a c h i n g  one-half (112) time o r  more have a r i g h t  t o  bargain t h e i r  terms and con- 

d i t ions  o f  employment. 

~ e s ~ d n d e n t  argues t h a t  t h e  examiner has f a i l e d  t o  consider  the  "es tabl ished 

p rac t i ce  and the  e x t e n t  t o  which employees were organized i n  the  past  a t  the  

College": In o rde r  to  s u b s t a n t i a t e  h i s  a l l ega t ion  respondent points  ou t  t h a t  a 

request  f o r  recogni t ion f i l e d  i n  1970 o r  1971 did not  include part-t ime employees. 

Respondent may ihave made a v a l i d  po in t  i f ,  i n  f a c t ,  t h i s  u n i t  determination had 

taken place i n  1970 and 1971. However, t h e  request  to  include part-t ime has been 

made i n  the  case cu r ren t ly  pending. The Secretary  f inds  no evidence t o  ind ica te  

membership o r  non-membership i n  the organizat ion by par t - t ime employees. 

Final ly ,  respondent argues t h a t  Examiner Goodnan has a r b i t r a r i l y  se l ec ted  t h e  

one-half (1 /2)  time cu t  o f f  f o r  inclus ion within the  appropr ia t e  u n i t  without con- 

s ide ra t ion  f o r  the  f a c t s  i n  t h i s  case.  Examiner Goodman has considered l e g i s l a t i v e  

i n t e n t  as spoken t o  i n  t h e  P r a t t  decis ion.  He has l o g i c a l l y  explained the  problems 

inherent  i n  the  P r a t t  " t e s t "  and he has r a t i o n a l l y  i n t e r p r e t e d  t h e  Act. This 

i n t e r p r e t a t i o n  includes those part-t ime employees who a r e  labor ing in  "an occupa- 

t ion requir ing a high level  of t r a in ing"  and who a r e  "concerned with t e n s  and 

conditions of profess ional  se rv ice" .  The i n t e r p r e t a t i o n  excludes those who "work 

Only tenuously i n  a f i e l d " ,  teach a s i n g l e  c l a s s ,  o r  a r e  working " t o  supplement 

t h e i r  ordinary incomes with no real  concern a s  t o  t h e i r  condi t ions  of employment". 

In regard to  respondent 's  contention t h a t  t h e  examiner 's s tandard lacks  

s p e c i f i c  de f in i t ion  a s  t o  app l i ca t ion ,  f inding of f a c t  number 50 (T - 162) def ines  

the  "full-t ime" f a c u l t y ' s  teaching load a s  f i f t e e n  (15)  c r e d i t  hours. I t  would 

seem then, a simple mathematical ca lcu la t ion  to  determine how many hours one must 

teach in  order  t o  qua l i fy  as one-half (1/2) time o r  more. The examiner has s t a t e d  

the policy on reviewing u n i t  determination a f t e r  the  p a r t i e s  have worked with a 

P a r t i c u l a r  determination. Any agreement by the  p a r t i e s  o r  determination by the 

Secretary might prove impract ical  i n  a given s i t u a t i o n .  Since i t  i s  our goal t o  

seek the  most workable s i t u a t i o n  f o r  the p a r t i e s  we a t tempt  t o  place everyone on 

not ice  t h a t  any u n i t  determination i s  sub jec t  t o  nego t i a t ions  by t h e  p a r t i e s  o r  

c l a r i f i c a t i o n  by the  Secretary .  



I t  i s ,  therefore,  the o rde r  of the  Secre tary  of Human Resources t h a t  the  

examiner 's f ind ings of f a c t  as amended', conclusions o f  law, and u n i t  i n c l u s i o n s  

and exc lus ions be adopted as the  f i n a l  o rde r  i n  72-URE-4-1982. 



STATE OF 'KANSAS 

BEFORE THE SECRETARY OF HUMAN RESOURCES 

* 
r t o n  County Comuni ty Col lege-NEA, . 

i Pe t i t i oner ,  . 
! 
1 VS. * 

C 
CASE NO: 72-URE-4-1982 

; Barton County Community College, * 

I Respondent. * 
I 

I ORDER 
i 
! .  Comes now on t h i s  22nd day of March, 1982, the above captioned case f o r  consider- ' a t i o n  by the Secretary of the Department of Human Resources. 

1 
! A P P E A R A N C E S  

The p e t i t i o n e r ,  Barton County Comuni ty  College-NEA, appears by Mr. A l l y n  

I Kratz, NEA UniServ D i rec to r  and Mr. Ber t  Besthorn, President o f  Barton County 

j Community college-NEA (B.c.c.c.-NEA). 

i The respondent,  arto on County Community College, appears by M r .  Stan 

i Churchi l l  and Mr. Robert Overman, Attorneys a t  Law, and Dr. J i m i e  L. Downing, 

j President of Barton County Community College. 

PROCEEDINGS BEFORE THE SECRETARY 

1. A pet i f tan fo r  u n i t  representat ion e l e c t i o n  was f i l e d  wi.th the Secretary 

on December 1, 1981, by the B.C.C.C.-NEA. 
! 

2. The p e t i t i o n  was fotwarded t o  Barton County Comuni ty  College f o r  

! answer on December 4, 1981. 
! 

3. Barton County Community College f i l e d  t h e i r  answer t o  the p e t i t i o n  on  

' December 28, 1981, wherein they quest ion the p e t i t i o n e r ' s  desc r ip t i on  of the 
i / appropriate u n i t  and request t h a t  a determinat ion be made o f  the appropriate u n i t .  
i 

4. A hearing t o  reso lve the quest ion of the determinat ion o f  the appro- 

p r i a t e  u n i t  was conducted by Mr .  Steve Goodman on January 27, 1982, a t  the Col lege's 

Admin is t ra t ion Bui ld ing.  

5. Both pa r t i es  agreed t o  f i l e  suggested f i nd ings  of f a c t  and recommended 

conclusions w i t h  the examiner w i t h i n  ten (10) days of t h e i r  r e c e i p t  o f  the t ran-  

s c r i p t .  These suggested f i nd ings  of fac t  and recommendations were received: 

a. Barton County Comuni ty  Col1:ege- March 8, 1982 

b. B.C.C.C.-NEA - March 8, 1982 



FINDINGS OF FACT 

1. That the p a r t i e s  s t i p u l a t e  t h a t  c e r t a i n  i n d i v i d u a l s  i n  pos i t i ons  a t  the 

Col lege are agreed t o  be inc luded i n  an appropr ia te  u n i t  o f  "professional employees" 

T - 9, 10, 12, 13 - P e t i t i o n e r ' s  E x h i b i t  #1) 6 2. That the  p a r t i e s  s t i p u l a t e  t h a t  c e r t a i n  i n d ~ v i d u a l s  i n  c e r t a i n  pos i t i ons  

I ' a t  the College are agreed t o  be excluded from an appropr ia te  u n i t  of "professional 

j employeesL1. ( T  - 13, 14, 15 - P e t i t i o n e r ' s  E x h i b i t  i i z j  

3. That a t  the time of hearing, there e x i s t s  a  d ispute o r  l a c k  o f  agreement 
I 

between the p a r t i e s  as t o  the  i n c l u s i o n  o r  exc lus ion o f  c e r t a i n  pos i t i ons  a t  t he  

I Col lege i n  an appropr ia te  u n i t  o f  "pro fess ional  employees". Those are: 

a. D i r e c t o r  of Endowment 

b. D i r e c t o r  o f  the B.C.C.C. Academy o f  Beauty 

c. D i r e c t o r  o f  the Learning Resource Center 

d. D i r e c t o r  o f  Student L i f e  

e. Admissions Counselor 

f. A t h l e t i c  D i rec to r  (T  - 10, 11, 14, 15, 16) 

! 4. That a t  the t ime of hearing, the p a r t i e s  do no t  agree as t o  the i n -  

c lus ion  o r  exc lus ion of "Part- t ime professional employees" i n  an appropr ia te  u n i t .  

(T  - 11, 16, 29) 

5. That the D i rec to r  of Endowment's dut ies  e s s e n t i a l l y  i nc lude  ra i s ing ,  

I a t t r a c t i n g ,  managing and d i sbu rs ing  p r i v a t e  support, g i f t  funds and g i f t s  i n  k i n d  

I ' I  f o r  t he  bene f i t  o f  the Col lege as received through the Col lege Foundation. (T - 31) 

6. That the College Foundation has a  board of f i f t e e n  t rus tees w i t h  an 

, execut ive committee and t h a t  the  Foundation Board of Trustees.estab1ishes the 
I ' D i r e c t o r  o f  Endowment's sa lary .  (T - 31) 
8 

7. That the D i rec to r  of Endowment's sa la ry  i s  disbursed through the bus i -  

ness o f f i c e  of the College, which provides bookkeeping se rv i ce  fo r  the  Foundation 

and the source fo r  the d i r e c t o r ' s  s a l a r y  i s  an admin is t ra t i ve  g ran t  provided by 

, the College Board o f  Trustees. (T - 32) 

8. That the College Foundation i s  independently char tered through the  

Kansas Secretary o f  State and i s  recognized by the I n t e r n a l  Revenue Service as an 

independent organizat ion.  (T - 35-36) 

9. That the D i rec to r  o f  Endowment's on ly  a u t h o r i t y  as an admin is t ra to r  t o  

h i re ,  f i r e  and t ransfer  i s  l i m i t e d  t o  h i s  secretary  and no Col lege employees. ( T  - 38) 

10. That the D i rec to r  of Endowment has never been under con t rac t  w i t h  the 

Col lege Board o f  Trustees. (T - 41) 



11. That t h e  D i rec to r  of Endowment has no t  been assigned any teaching 

r e s p o n s i b i l i t i e s  dur ing h i s  f o u r  years of employment w i t h  the  Foundation. (T  - 41-42) 

12. That the  D i rec to r  of t h e  Cosmetology Department (Academy o f  Beauty) f o r  

Barton County Community Col lege 's  dut ies  are superv is ion and eva luat ion of a l l  

s t r u c t o r s  i n  the  department. (T - 53, 58, 66, 150) 

13. That the  D i r e c t o r  of Cosmetology teaches no more than two hours pe r  

week. (T - 53, 59) 

14. That the  D i rec to r  of Cosmetology has the a u t h o r i t y  t o  recommend fo r  

h i  r i ng ,  f i r i n g ,  suspending, l a y i n g  o f f ,  r e c a l l i n g ,  promoting, discharging, assigning, 

rewarding, d i s c i p l i n i n g  o r  ad jus t i ng  grievances o f  t he  two i n s t r u c t o r s  who teach 

a t  the Academy of Beauty. (T  - 55, 58, 60, 62) 

15. That the  D i r e c t o r  of Cosmetology recomnended f o r  h i r i n g  the two present 

i n s t r u c t o r s  i n  the Academy. (T - 55, 56, 58) 

16. That the  D i r e c t o r  of t he  Resources Learning Center 's pr imary duty  i s  
! 

t o  organize supervise, manage and promote the  Learning Resources Center, GED, ABE, 

ESL and Telenet and one o f  h i s  pr imary r e s p o n s i b i l i t i e s  i s  t o  evaluate a l l  per- 

sonnel i n  a l l  f i v e  programs. (T - 70, 74, 80) 

17. That the d i r e c t o r  of t h e  center was given the r e s p o n s i b i l i t y  t o  h i r e  

1 
Study S k i l l  i n s t r u c t o r s  for  which he in terv iewed and recommended i n d i v i d u x l s  who 

,' were subsequently h i red.  (T  - 72, 75) 

'1 
, , 18. That the d i r e c t o r  of the center  has the a u t h o r i t y  t o  recommend f i r i n g ,  

: suspending and l a y i n g  o f f  o f  Study S k i l l s  i n s t r u c t o r s .  (T - 73, 74, 75, 76) 

19. That the d i r e c t o r  of t he  'center has the a u t h o r i t y  t o  recommend h i r i n g  

teachers and o the r  personnel, t o  reprimand them, t o  d i s c i p l i n e  them, t o  ad jus t  

t h e i r  grievances, t o  assign them and t o  d i r e c t  them i n  t h e i r  employment i n  the  
I 

GED, ABE, ESL, and Telenet programs. ( T  - 77, 78, 79) 

I 20. That the A t h l e t i c  D i r e c t o r ' s  r e s p o n s i b i l i t i e s  i nc lude  eva lua t ion  of and 

employment of the coaching s ta f f  o f  the Col lege's a t h l e t i c  department. (T - 84, 89, 

90, 91, 92) 

21. That the A t h l e t i c  D i r e c t o r  has no teaching r e s p o n s i b i l i t i e s .  (T - 84) 

22. That the A t h l e t i c  D i r e c t o r  has the  a u t h o r i t y  t o  i n te rv iew,  recommend 

fo r  h i r i n g ,  eva luate performance, recomnend f o r  non-renewal o f  coaches i n  t h e  

a t h l e t i c  department. (T  - 91, 92, 93) 

23. That the Admissions Counselor 's main r e s p o n s i b i l i t y  i s  the  rec ru i tmen t  o f  

prospect ive students from around the s ta te .  (T - 102) 

24. That the  Admissions Counselor's d u t i e s  i n c l u d e  academic counsei ing of 

students,  a  duty  shared w i t h  the Academic Counselor. (T  - 102) 

25. That the Admissions Counselor does n o t  consider h imsel f  an adminis- 



- - 
26, That the  AdmissionsCounselor evaluates and assigns work t o  a secretas 

i n  the admissions o f f ice .  (T  - 104, 105) 

27. That the  A d m i s s i o n s  Counselor has no teaching assignments. (T - 105) 

28. That the  D i rec to r  of Student L i f e  i s  respons ib le  f o r  the  development, 

implementation and management o f  a comprehensive on-campus student housing program. 

(T  - 110, 117, 118, 119, 120) 

29. That the D i rec to r  o f  Student L i f e  develops job desc r ip t i ons  and j o b  

a p p l i c a t i o n  processes, in terv iews,  evaluates, h i res ,  and sometime terminates 

s tudent  employees. (T -111, 114, 115, 116) 

30. That the  D i rec to r  of Student L i f e  deals w i t h  and may d i s c i p l i n e  a student 

who v iDla tes a housing p o l i c y  o r  regu la t ions.  (T  - 111) 

31. That the  D i rec to r  o f  Student L i f e  serves as one o f  three pssigned advisors t o  

the  s tudent  senate fo r  t h e  purpose o f  adv is ing t l le  senate as t o  College r u l e s  and 

regula t ions.  (T - 113) 

32. That the D i rec to r  of Student L i f e  s e r v e s  i n  an adv isory  capac i ty  t o  the  

s tudent  senate i n  a d d i t i o n  t o  two o the r  College employees, those o the r  two being the  

Academic Counselor and the  Coordinator o f  Student A c t i v i t i e s  and Intramurals'. (T  - 113) 

33. That the D i rec to r  o f  Student L i f e  has no teaching r e s p o n s i b i l i t i e s .  (T - 120) 

34. That a t  l e a s t  one "psr t - t ime"  i n s t r u c t o r  i n  the Science and Math depart-  

ment teaches e i g h t  hours pe r  semester. (T - 135, 136) 

35. That a t  l e a s t  one "par t - t ime"  i n s t r u c t o r  i n  Science and Math teaches and 

organizes t h e  classes f o r  which she i s  responsible,  keeps o f f i c e  hours (al though n o t  

requ i red  to) ,  maintains enrol lment records o f  he r  students and i s  somewhat i nvo lved  

i n  the academic counseling o f  students.  (T - 136) 

35. That the "part- t ime" i n s t r u c t o r  r e f e r r e d  t o  the Findings #34 and #35 

feels t h a t  i t  i s  n o t  p a r t  of her  job t o  recommend budget changes, although the i n s t r u c t o r  

might confer w i t h  o the r  i n s t r u c t o r s  regard ing recomnendation of a new textbook f o r  

Math and Science classes. (T - 137) 

3'7. That the "part- t ime" i n s t r u c t o r  has not,  as of t he  date o f  hearing, 

p a r t i c i p a t e d  i n  community o r  campus a c t i v i t i e s  sponsored by the  College. ( T  - 138) 

I 3%. That i n  the op in ion o f  the "par t - t ime"  i n s t r u c t o r  (Science and Math), "pa r t -  

t ime" i n s t r u c t o r s  d i f f e r  from ' f u l l - t i m e ' '  i n s t r u c t o r s  i n  t h a t  t h e  "par t - t ime"  i n s t r u c t o r  

i s  n o t  requ i red t o  post o f f i c e  hours, i s  n o t  requ i red t o  serve on committees b u t  i s  

requ i red t o  teach classes. (T  - 139) 

30. That a t  l e a s t  one "par t - t ime"  i n s t r u c t o r  i n  Occupational Therapy teaches s i x  

t o  seven c r e d i t  hours, teaches and organizes classes, posts an o f f i ce  hours schedule, i s  

i nvo lved  i n  academic counseling, maintains scho las t i c  records, and p a r t i c i p a t e s  i n  

s tuden t  - o r  Col lege - sponsored community a c t i v i t i e s .  (T - 141, 142) 

40. That the  "part- t ime" i n s t r u c t o r  does no t  serve on any committees and t h a t  the  

- 4 -  . 



- difference, i n h e r  opinion, between her "par t - t ime"  p o s i t i o n  and a " f u l l - t i m e "  - 

p o s i t i o n  i s  t h a t  she i s  n o t  requ i red t o  serve on any f a c u l t y  c o m i t t e e s .  (T - 143) 

41. That the  source of income fo r  the  "par t - t ime"  i n s t r u c t o r  i n  Occupational 

Therapy i s  her  "par t - t ime"  teaching j o b  and her husband's job.  (T - 144) 

42. That the diffenence between employment cont racts  f o r  the  "par t - t ime"  

i n s t r u c t o r  i n  Math and Science and f o r  the  "part- t ime" i n s t r u c t o r  i n  Occupational 

herapy i s  t h a t  one i n s t r u c t o r  ( i n  Occupational Therapy) was going t o  be needed f o r  a 
an e n t i r e  year, and one i n s t r u c t o r  (Science and ~ a t h )  may o r  may n o t  be needed f o r  

the second semester. (T - 150, 151 - P e t i t i o n e r ' s  E x h i b i t s  #16 and #17) 

43. A l l  o the r  "par t - t ime"  i n s t r u c t o r s  have been issued a con t rac t  s i m i l a r  t o  

: t he  form of t h a t  issued t o  the "part- t ime" i n s t r u c t o r  i n  Math and Science. ( T  -153 - 
P e t i t i o n e r ' s  E x h i b i t  516) 

44. That the  Col lege employees "about t h i r t e e n "  par t - t ime i n s t r u c t o r s  i n  the  

Col lege's outreach program and t h a t  the outreach loca t ions  are throughout the 

cen t ra l  p a r t  of t he  s ta te .  (T - 155, 167) 

45. That i f  a " f u l l - t i m e "  professional employee of t he  Col lege had an out-  

reach assignment, i t  would l i k e l y  i n v o l v e  a supplemental-type cont ract .  (T  - 156) 

46. That "par t - t ime"  facu l t y  are n o t  requ i red  by t h e i r  j o b  descr ip t ion,  as 

i are " f u l l - t i m e "  facu l ty ,  t o  review College p o l i c i e s ,  academically counsel students, i 
I I 

p a r t i c i p a t e  i n  organized student a c t i v i t i e s ,  post  and adhere t o  an o f f i c e  hours 

schedule, c o n t r i b u t e  ideas fo r  new courses o r  programs, a s s i s t  s ta f f  o r  superv isors  1 
i n  budget recommendations fo r  textbooks and mater ials,  a s s i s t  i n  s e l e c t i o n  o f  I 

" f u l l - t ime"  o r  par t - t ime"  facu l t y  candidates, serve on f a c u l t y  c o m i t t e e s ,  p a r t i c i -  
! 

pate i n  s ta f f  meetings, recru i tment  of students, o r  r e g i s t r a t i o n  of students. 

(T  - 157, 158, 159, 160 - P e t i t i o n e r ' s  E x h i b i t  #18) 

47. That "par t - t ime"  facu l t y  are required,as are " f u l l - t i m e r '  facu l ty ,  t o  teach 

1 organized classes, mainta in  accurate scho las t i c  records of en ro l l ed  students,  prepare 

necessary s y l l a b i ,  acquaint onesel f  w i th ,  and adhere to ,  t he  p o l i c i e s  of t he  Col lege 

Board of Trustees, mainta in  professional growth i n  h i s  o r  t ier academic d i s c i p l i n e ,  

f u l f i l l  end-of-year funct ions and ob l igat ions,  and be ab le  t o  f u n c t i o n  w i t h i n  an 

open and democratic management system. (T - 163, 164, 165) 

48. That " f u l l - t i m e "  f a c u l t y  members rece ive d i f f e r e n c h  b e n e f i t s  than "par t -  

t ime" facu l t y  members. (T - 160, 161, 162) 

49. That a h igh  percentage o f  "part- t ime" f a c u l t y  members are employed e lse-  

where o ther  than by the  College. (T - 162) 

50. That' t h e  teaching load f o r  " f u l l - t i m e "  f a c u l t y  i s  f i f t e e n  c r e d i t  hours 

and t h a t  "par t - t ime"  f a c u l t y  teaching load i s  no t  s p e c i f i c a l l y  defined. (T - 162) 

CONCLUSIONS OF LAW - DISCUSSION 

I n  t h i s  case, t h e  Secretary has been asked t o  determine an appropr ia te  u n i t  

I f o r  "professional employees" as def ined a t  K.S.A. 72-5413(c), employed a t  Barton 

ounty Community College. A pre-hearing conference was conducted a t  nh ich the  
- 



p a r t i e s ,  i n  an informal and non-binding s e t t i n g ,  agreed t h a t  c e r t a i n  posi t ions  a t  

t h e  College a r e  "profess ional"  o r  "adminis t ra t ive"  a s  defined by t h e  Professional 

Negotiations Act 

Six pos i t ions  remain in  dispute  a s  t o  t h e i r  proper inclus ion in  o r  exclusion 

from an appropr ia te  u n i t  of 'profess ional  employees". in  add i t ion ,  an issue i n  the  

e i s  whether o r  not  "par t - t ime professional employees" should be included i n  6 .  
o r  excluded from t h e  u n i t  of "professional employees". The pos i t ions  i n  dispute  

are :  

1. Director  o f  Endowment 

2. Director  o f  t h e  Col lege 's  Academy of Beauty 

3. Director  o f  t h e  Learning Resource Center 

4. Director  of Student Life 

5. Admissions Counselor 

6 .  Ath le t i c  Director  

The examiner wi l l  deal with t h e  pos i t ions  a s  l i s t e d  above and then address 

t h e  question of t h e  "part-t ime professional employee". By way of in t roduct ion,  

t h e  examiner has weighed and evaluated t h e  hearing testimony and evidence and 

re fe r s  t o  t h e  s t a t u t o r y  d e f i n i t i o n s  of "profess ional  employee" and "adminis t ra t ive  

employee" f o r  t h e  guidance i n  recommending t o  t h e  Secretary  conclusions regarding 

each pos i t i  on. 

K.S.A. 72-5413 ( c )  def ines  "profess ional  employee" as:  

". . . .any person employed by a board of education i n  a pos i t ion  
which requires  a c e r t i f i c a t e  i s sued  by t h e  s t a t e  board of ed- 
ucation o r  employed by a board o f  education i n  a p ro fess iona l ,  
educational o r  ins t ruc t iona l  capaci ty ,  but  s h a l l  not  mean any 
such person who is an admin i s t r a t ive  employee." 

K.S.A. 72-5413 ( d )  def ines  "adminis t ra t ive  employee" i n  p a r t  as :  

" . . . . i n  t h e  case  of an area  vocat ional- technical  school o r  com- 
munity jun io r  co l l ege ,  any person who i s  employed by t h e  board 
o f  con t ro l  o r  t h e  board of t r u s t e e s  i n  an adminis t ra t ive  capaci ty  
and who i s  ac t ing  i n  t h a t  capaci ty  and who has au thvr i ty ,  i n  t h e  
i n t e r e s t  o f  t h e  board of control o r  t h e  board o f  t r u s t e e s ,  t o  
h i r e ,  t r a n s f e r ,  suspend, l ayof f ,  r e c a l l ,  promote, discharge, 
ass ign reward o r  d i s c i p l i n e  o t h e r  employees, o r  responsibly t o  
d i r e c t  them o r  t o  a d j u s t  t h e i r  grievances,  o r  e f f e c t i v e l y  t o  
recommend a preponderance of such ac t ions ,  i f  i n  connection with 
the  foregoing, the  exe rc i se  of such au thor i ty  i s  not o f  a merely 
rout ine  o r  c l e r i c a l  na tu re ,  but  requires  t h e  use of independent 
judgment. '' 

Any person employed by a board of education or, i n  t h i s  case a col lege 1 
!. 

board of t r u s t e e s ,  general ly  f a l l s  i n t o  one of th ree  groups of employees: "pro- ! 

; fess ional  employees", "admin i s t r i t ive  employees" o r  "publ ic  employees". The 

: f i r s t  two groups a r e  defined as above i n  t h e  Professional Negotiations Act and 

"publ ic  employee" i s  defined i n  t h e  Public Employer-Employee Relations Act. j 
1 

Neither p e t i t i o n e r  nor respondent a l l eges  t h a t  any of the  s i x  posi t ions  I 
in  d i spu te  a r e  "publ ic  employees". Rather,  p e t i t i o n e r  a l l e g e s  t h a t  t h e  posi t ions  



- - 
are "professional"  and respondent a l leges t h a t  the  p o s i t i o n s  are "admin is t ra t i ve " .  

. The examiner w i l l  discuss each p o s i t i o n  and recommend i t s  proper i n c l u s i o n  i n  o r  

exc lus ion from the appropr ia te  u n i t  o f  "pro fess ional  employees". 

1. D i r e c t o r  o f  Endowment - as the  record shows a t  Findings of Fact #7, 

#8, and # lo ,  t he  d i r e c t o r  appears t o  be employed n o t  by the  Col lege Board o f  a stees bu t  by an independently char tered organizat ion known as the  College 

Foundation. The Foundation i s  l i k e l y  a l l i e d  to, and shares a  symbiot ic r e l a t i o n -  

s h i p  with, the College. However, t h e  Foundation appears t o  be a  separate e n t i t y .  

While the  D i r e c t o r  of Endowment's endeavors u l t i m a t e l y  b e n e f i t  t he  College through 

t h e  r e c e i p t  of funds, the  d i r e c t o r  does no t  appear t o  have ever been assigned a  

teaching r e s p o n s i b i l i t y ,  no r  do h i s  dut ies  r e l a t e  t o  those o f  a  "profess ional ,  

educat ional o r  i n s t r u c t i o n a l  capacity".  The examiner does n o t  mean t o  s t a t e  

t h a t  the d i r e c t o r  i s  no t  a  "profess ional "  person as def ined by a  d i c t i ona ry ,  b u t  

the  s t a t u t o r y  language ind i ca tes  t h a t  a  "professional employee" must be performing 

i n  "professional,  educat iona l "  o r  "professional,  i n s t r u c t i o n a l "  capac i t ies .  The 

examiner recommends t h a t  by v i r t u e  o f  h i s  employment by a  separate e n t i t y  con- 

t r o l l e d  by i t s  own board, the  D i r e c t o r  of Endowment i s  n o t  an employee of  the 

College and should, therefore,  be excluded from a  u n i t  o f  "pro fess ional  employees". 

2 .  D i r e c t o r  of t he  Academy o f  Beauty - test imony and evidence i n d i c a t e  

t h a t  the  D i r e c t o r  of t he  Academy of  Beauty i s  respons ib le  f o r  the  eva lua t ion  and 

superv is ion of t he  Academy's i n s t r u c t o r s  (F ind ing #12). Fur ther ,  t h e  testimony a t  

Findings #14 and #I5 i nd i ca tes  t h a t  t h e  d i r e c t o r  has the au tho r i t y ,  i n  the i n -  

t e r e s t  of t h e  employer, t o  recommend the  h i r i n g ,  f i r i n g ,  suspension, l a y i n g  o f f ,  

r e c a l l i n g ,  promoting, discharging, rewarding, d i s c i p l i n i n g ,  and ad jus t i ng  g r iev -  

ances of  the Academy's i n s t r u c t o r s .  The d i r e c t o r  recommended the. h i r i n g  of 

t he  Academy's present i n s t r u c t o r s  and they were, i n  fact,  h i red .  The d i r e c t o r  i n -  

s t r u c t s  students, on occasion, b u t  spends t h e  vast  m a j o r i t y  o f  her t ime i n  t h e  

admin is t ra t i on  o f  t he  Academy and the superv is ion o f  t he  i n s t r u c t o r s .  The examiner 

recommends t h a t  by  v i r t u e  of the d i r e c t o r ' s  admin is t ra t i ve  func t ion  and apparent 

a u t h o r i t y  t o  e f fec t i ve l y  recommend o r  ca r ry  ou t  personnel ac t ions,  the  D i rec to r  

o f  the Academy o f  Beauty should be considered an "admin is t ra t i ve  employee" and 

should be excluded from a  u n i t  o f  "professional employees". 

3. D i r e c t o r  of t he  Learning Resource Center - Findings #16, #17, #18 and 

$19 i n d i c a t e  t h a t  the  d i r e c t o r  i s  responsible f o r  the  superv is ion of a l l  personnel 

i n  a l l  o f  t he  Center's programs. As p a r t  o f  h i s  dut ies  as manager o f  t h e  Center, 

the d i r e c t o r  has exercised h i s  a u t h o r i t y  t o  reconmiend the  h i r i n g  o f  Study S k i l l s  

i n s t r u c t o r s  and has evaluated t h e i r  performance and made recommendations t o  the 



i n s t r u c t o r s  regard ing t h e i r  i n s t r u c t i o n  dut ies .  The d i r e c t o r  has the  a u t h o r i t y  

- t o  recommend the  f i r i n g ,  suspending and l a y i n g  off  o f  t he  i n s t r u c t o r s .  The d i r e c t o r  

a l s o  has the  a u t h o r i t y  to, reprimand, d i s c i p l i n e ,  assign, d i r e c t ,  and ad jus t  g r iev -  

ances f o r  the  Study S k i l l s  i n s t r u c t o r s .  By v i r t u e  o f  t he  d i r e c t o r ' s  a u t h o r i t y  t o  

e f f e c t i v e l y  recommend such ac t i ons  fo r  i n s t r u c t o r s  i n  the  Learning Center, t he  .. aminer recommends t h a t  the  D i rec to r  of the Learning Resource Center be considered 

an "admin is t ra t i ve  employee" and should  be excluded from a u n i t  o f  "pro fess ional  

employees". 

4. D i r e c t o r  of Student L i f e  - the  record shows t h a t  the  d i r e c t o r  i s  re-  

spons ib le  f o r  the  development and management of t he  s tudent  housing program (F ind ing 

#28). His dut ies  i nvo lve  the  d e l i v e r y  of operat iona l  serv ices ( P e t i t i o n e r ' s  

E x h i b i t s  812 and #13) fo r  the  purpose of coord inat ing and pTanning f o r  student 

housing needs. Inasmuch as the  d i r e c t o r  h i res ,  f i r e s ,  d i s c i p l i n e s  and develops job 

desc r ip t i ons  f o r  students employed by h i s  department, t he  examiner does not  view 

the  d i r e c t o r  as a  "supervisor" i n  the  sense o f  superv is ing "profess ional  employees". 

Therefore, h i s  superv isory  funct ion exer ts  con t ro l  on l y  over  "non-professional em- 

ployees" and by i t s e l f ,  such superv is ion o r  eva luat ion does no t  mandate the d i r e c t o r ' s  

exc lus ion as an "admin is t ra t i ve  employee". The d i r e c t o r  teaches no classes (F ind ing 

; #33), b u t  r a t h e r  provides serv ices of an operat iona l  nature i nc lud ing  such th ings 

as the  development of a  s tudent  housing program, a  student employment program, 

student housing res iden t  d i s c i p l i n e ,  and, as a  supplementary duty, serves as the 

Col lege 's  purchasing agent. The exanliner bel ieves, therefore,  t h a t  by  v i r t u e  of 

t he  operat iona l  nature o f  h i s  dut ies, coupled w i t h  the  absence of educat ional o r  

i n s t r u c t i o n a l  dut ies ,  t h e  D i r e c t o r  o f  Student L i f e  would most approp r ia te l y  be 

considered a "pub l i c "  r a t h e r  than a "professional employee" and should, therefore, 

be excluded from the  u n i t  of "pro fess ional  employees". 

5 .  Admissions Counselor - the testimony shows t h a t  t h e  Admissions Coun- 

s e l o r  p r i m a r i l y  r e c r u i t s  prospect ive students from around the  s t a t e  (F ind ing #23). 

He a l so  counsels students on academics and h i s  counsel ing increases i n  the  summer 

when many f a c u l t y  menhers a re  n o t  on campus. He i s  requ i red  t o  serve on the  

Promotion and Recruitment Committee, os tens ib l y  t o  review t h e  recru i tment  o f  pro- 

spect ive students. The counselor 's con t rac t  c a l l s  fo r  the  d e l i v e r y  o f  'loper- 

a t i o n a l  serv ices"  i n  the recru i tment  process. Although he does no t  teach a class, 

h i s  r e l a t i o n s h i p  t o  the  students who depend on h i s  knowledge c o n s t i t u t e s  a  se rv i ce  

of educat ional nature, e s p e c i a l l y  i n  the  area of cur r icu lum counseling. The 



; counselor insures  t h a t  c o n t a c t s  f o r  recrui tment  a r e  made and pursued. These 
' .  

. contacts  accrue t o  the  benef i t  of the prospective s tuden t ,  a s  well a s  t o  the  bene- 

f i t  of the  College. The counselor does not supervise  o t h e r  "profess ional  employees" 

in  the  recruitment process bu t  does d i r e c t  a t  l e a s t  one "non-professional employee". 

The examiner bel ieves  t h a t  t h e  evidence and testimony i n d i c a t e  t h e  "profess ional ,  ed- 

C a t iona l "  se rv ices  to  s tuden t s ,  which a r e  coordinatedwith t h e  Academic Counselor, 

d i c t a t e s  inclus ion of t h i s  pos i t fon  i n  t h e  u n i t  of "profess ional  employees". 

6 .  A th le t i c  Director  - t h e  record shows a t  Findings 820 and # 2 2  t h a t  t h e  

Ath le t i c  Director  i s  responsible  f o r  t h e  evaluat ion and employment o f  t h e  coaches 

in  t h e  a t h l e t i c  department. The d i r e c t o r  evaluates  each coach on h i s  o r  he r  per- 

formance and recommends h i r ing ,  f i r i n g ,  suspending, and d i s c i p l i n e  s t r i c t l y  on t h e  

basis  of coaching d u t i e s  and not  on an academic b a s i s .  Those coaches employed 

as i n s t r u c t o r s  i n  a sepa ra te  department, t h e  physical education department, a r e  

evaluated academically by someone e l s e .  However, t h e  d i r e c t o r  exe r t s  inf luence 

over '"professional employees" who a r e  supplementally employed as a t h l e t i c  coaches 

Pay f o r  du t i e s  under supplemental con t rac t s  i s  a mandatory s u b j e c t  of negot ia t ions .  

Thus ,  a n y o n e  who c a n  e f f e c t i v e l y  recommend p e r s o n s  t o  be  employed  on s u p -  

plemental con t rac t s  must be viewed a s  an "adminis t ra t ive  employee". Since basket- 

b a l l ,  f o o t b a l l ,  gymnastics and o t h e r  s p o r t s  a r e  not general ly  considered educational 

courses leading t o  a degree i n  t h e  s p o r t ,  the  examiner bel ieves  t h a t  t h e  d i r e c t o r ' s  

supervision and evaluat ion of supplementally-employed coaches q u a l i f i e s  as super- 

vision o r  inf luence over coaches a s  "profess ional  employees". Logic would d i c t a t e  

t h a t  i f  t h e  women's basketbal l  coach resigned, the  individual  would not  necessar i ly  

be res igning h i s  o r  he r  profess ional ,  i n s t ruc t iona l  pos i t ion  i n  t h e  physical ed- 

ucation department. I t  i s  the  examiner's recommendation t h a t  t h e  A t h l e t i c  Director  

be considered an "adminis t ra t ive  employee" and should the re fo re  be excluded from 

t h e  u n i t  o f  "professional employees." 

In addressing t h e  question of whether o r  not  "par t - t ime" professional em- 

ployees should be included i n  t h e  u n i t  of professional employees a t  Barton County 

Community College, t h e  examiner r e fe r s  t o  K.S.A. 72-5420, t h e  c r i t e r i a  f o r  determining 

t h e  appropriateness o f  a u n i t  of professional employees. That sec t ion  s t a t e s :  

" In  each case  where t h e  question is i n  i s sue ,  t h e  sec re ta ry  s h a l l  
decide, on the  bas i s  of t h e  community of i n t e r e s t  between and among 
t h e  profess ional  employees of t h e  board of educat ion,  the  wishes of 
t h e  profess ional  employees and/or the es tab l i shed  p rac t i ces  among 
t h e  profess ional  employees including, among o the r  th ings ,  t h e  ex ten t  
t o  which such professional employees have joined a profess ional  em- 
ployees'  organizat ion,  whether t h e  u n i t  appropr ia te  f o r  t h e  purposes 
of professional negot ia t ion s h a l l  c o n s i s t  of a l l  persons employed by 
t h e  board o f  education who a re  engaged in  teaching o r  performing 
o t h e r  du t i e s  of an educational nature ,  o r  some subdivis ion t h e r e o f ,  
except t h a t  a u n i t  including classroom teachers s h a l l  not be appro- 
p r i a t e  unless  i t  includes a l l  such teachers  employed by the  board of 
education." 



 he Secre ta ry ' s  pol icy i s  t o  encourage the  p a r t i e s  i n  each u n i t  determination 

. case.-to a t tempt  t o  determine the - scope  of a'qroposed.ulnit'hya?reement. However, when 

such agreements a r e  not  made, t h e  Secretary. i s o b l i g a t e d  t o  answer the  question. 

K.S.A. 72-5420  p e r m i t s  p e r s o n s  employed  by t h e  same e m p l o y e r  who 

engage in  teaching o r  performing o t h e r  du t i e s  of an educational nature  t o  be placed 

t h e  same u n i t  o r  t o  be placed i n  sepa ra te  un i t s ,  i . e . ,  "non-teaching profes- 

s ional  employees" i n  a u n i t  and "classroom teachers"  i n  another.  An important 

exception i s  t h a t  "classroom teachers"  must,by s t a t u t e ,  a l l  be i n  t h e  same un i t .  

In considering the  de f in i t ion  sec t ion  of the  Act and the  sec t ion  in  d i s -  

cussion now, a t  l e a s t  two i n t e r p r e t a t i o n s  a re  poss ible .  One such i n t e r p r e t a t i o n  

i s  t h a t  t h e  Legis la ture  must have intended "part-t ime" profess ional  employees t o  

be exempt from t h e  r i g h t s  granted i n  t h e  Act s ince  t h e  s t a t u t e  does not s p e c i f i c a l l y  

mention t h e  s t a t u s  o f  "part-t ime professional employees". Another i n t e r p r e t a t i o n  

might be t h a t  t h e  l a s t  portion of K.S.A. 72-5420 requires  t h a t  t h e  u n i t  including 

"classroom teachers"  s h a l l  c o n s i s t  o f  "classroom teachers" ,  be  they "par t -  

t ime" o r  "ful l - t ime".  

In addi t ion t o  these  poss ible  parameters of i n t e r p r e t a t i o n ,  the re  i s  a 

d i s t r i c t  cour t  decision issued i n  t h e  case o f  P r a t t  County Community College 

wherein the  cour t  s t a t e s ,  i n  p a r t :  

"The purpose o f  t h e  a c t  s tanding alone would seem t o  ind ica te  t h a t  
part-t ime teachers  were not intended t o  be included within  t h e  ambit 
of the  a c t ,  e spec ia l ly  part-t ime teachers  with a s  tenuous a connection 
with a school a s  i n  t h e  i n s t a n t  case.  There i s  no compelling need 
f o r  t h e  s t a t e  t o  p ro tec t  them. They a r e  not obl igated t o  teach,  nor 
i s  t h e  school obl igated t o  keep them employed. In f a c t ,  i f  t he re  i s  
i n s u f f i c i e n t  i n t e r e s t  i n  t h e  p a r t i c u l a r  c l a s s ,  they do not  have t o  
teach,  and the  school can e i t h e r  Pay them l e s s  o r  cancel t h e  c l a s s  
a l toge the r  with no ob l iga t ion  t o  ass ign them t o  a d i f f e r e n t  c l a s s .  
I t  i s  i l l o g i c a l  t o  assume t h a t  such an arrangement was intended t o  
be governed by t h i s  ac t .  

The controversy revolves around t h e  meaning of ' p ro fess iona l ' .  I t  
is t r u e  t h a t  ' p ro fess iona l '  i s  i n t e rp re ted  t o  be to-wit :  'one t h a t  
engages i n  a p a r t i c u l a r  p u r s u i t ,  s tudy,  o r  sc ience f o r  gain . .  . ' . 
Webster's New Third Internat ional  Dictionar , unabridged, p. 1811 
11971). I f  t h a t  i s  accepted as t h e  correctLdefinition o f  'pro- 
f e s s i o n a l ' ,  i t s  use in  t h e  s t a t u t e  becomes superfluous. The s t a t u t e  
would have the  same meaning i f  ' p ro fess iona l '  were de le t ed  everywhere 
i n  the  s t a t u t e .  The repeated use of t h e  term, however, i nd ica tes  t h a t  
a p a r t i c u l a r  meaning i s  intended. Webster's second d e f i n i t i o n  appears 
t o  be more appropr ia te :  a ' p ro fess iona l '  i s  one who i s ,  ' . . . i n  an 
occupation requir ing a high level  of t r a i n i n g  and prof ic iency. '  This 
de f in i t ion  i s  more i n  accord with t h e  purpose and i n t e n t  of t h e  a c t ,  
by l i m i t i n g  the  scope of ' p ro fess iona l '  t o  those who a r e  i n  an occu- 
pation. Those people a r e  t h e  ones concerned with 'terms and condi t ions  
of professional s e r v i c e ' .  Part-t ime people, working only tenuously 
i n  a f i e l d ,  a re  not so  concerned. 

I t  i s  logical  t o  conclude t h a t  t h e  l e g i s l a t u r e  had a meaning akin t o  
t h e  second d e f i n i t i o n  i n  mind when i t  used the  term i n  t h e  ac t .  Part-  
time teachers of t h e  type i n  t h e  i n s t a n t  case  can n o t  be s a i d  t o  f i t  
within t h e  meaning, and thus a r e  not professional employees, a s  de- 
fined i n  KSA 72-5413(c). This de f in i t ion  does not exclude part-t ime 
teachers who consider  teaching a s  t h e i r  occupation, o r  whose connection 
with t h e  school i s s u f f i c i e n t  t o  give them a real  i n t e r e s t  in  t h e  
'terms and condi t ions  . of  . professional s e r v i c e ' .  I t  merely excludes 
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those who teach a  s i n a l e  c lass as an avocation. o r  t o  sunolement t h e i r  ~ ~~- ~~ ~ , .. ~. .. .,~ . ., . ~ ~. , . 
ord inary  income, wi th-no rea l  concern as t o  the  condi t ions of t h e i r  
employment, o the r  than sa lary ,  o r  i f  they even work a t  t h a t  job. 
There i s  no 'community o f  i n t e r e s t '  as c a l l e d  f o r  i n  K.S.A. 72-5420." 

The examiner contends t h a t  n e i t h e r  o f  t he  two aforementioned i n t e r p r e t a t i o n s  

are b r a c t i c a l  o r  feas ib le .  The f i r s t  excludes any " less than f u l l - t i m e "  pro- 

ess ional  employee which, under c e r t a i n  circumstances, might exclude a l l  o f  t h e  

rofessional employees if they are employed t o  teach one c r e d i t  hour l ess  than a' 
an estab l ished " f u l l - t i m e "  load. The second inc ludes a l l  "classroom teachers" 

who, even though they may n o t  have a  "community of i n t e r e s t " ,  must be inc luded i n  

, the u n i t .  
3 

I n  cons ider ing the  d i s t r i c t  c o u r t ' s  op in ion i n  w, the examiner embraces 

the c o u r t ' s  i n t e r p r e t a t i o n  t h a t :  

"....This d e f i n i t i o n  does no t  exclude pa r t - t ime  teachers who con- 
s i d e r  teach ing as t h e i r  occupation, o r  whose connection w i t h  the  

i school i s  s u f f i c i e n t  t o  g i ve  them a  rea l  i n t e r e s t  i n  the 'terms 
and condi t ions o f  pro fess ional  service' . ' '  

The examiner, however, sees a  problem w i t h  the  c o u r t ' s  i n t e r p r e t a t i o n  i n  

regard t o  i t s  p r a c t i c a l i t y .  I n  order  t o  i l l u s t r a t e  t h e  i m p r a c t i c a l i t y  of t he  

, Pratt dec is ion the  examiner of fers the  fo l l ow ing  example. L e t  us assume a  s i t u a t i o n  

i n  which two i n d i v i d u a l s  are employed as par t - t ime math teachers. Both teach one 

c lass per week. U t i l i z i n g  the  & t e s t  fo r  pa r t - t ime  i n c l u s i o n  and exc lus ion 

would requ i re  bo th  teachers t o  appear before the  examiner and t e s t i f y  whether t h e i r  

teaching jobs a r e  t h e i r  "occupations" o r  i f  t h e i r  "connect ion w i t h  the  school i s  

s u f f i c i e n t  t o  g i ve  them a  rea l  i n t e r e s t  i n  the  'terms and condi t ions o f  pro fess ional  

serv ice ' " .  If one i n s t r u c t o r  t e s t i f i e d  a f f i r m a t i v e l y  t o  both  quest ions posed 

above and one d i d  not ,  t he  employer and employees might be faced w i t h  an "appro- 

p r i a t e  u n i t "  t h a t  inc luded one pa r t - t ime  math teacher and excluded the  other.  The 

work force, then, i s  fragmentized and fu r the r  complicated by the  fac t  t h a t  each 

i n d i v i d u a l  p o s i t i o n  must be evaluated p e r i o d i c a l l y  t o  es tab l i sh  i t s  "community of 

i n t e r e s t " .  As a  r e s u l t  o f  t h i s  fragmentation a  s i t u a t i o n  might develop i n  which 

the  employer would be requi red t o  neqot ia te  terns and condi t ions o f  employment f o r  

the  i nc luded  pa r t - t ime  i n s t r u c t o r  and t o  deal i n  a d i f f e r e n t  manner w i t h  the  o the r  

employee o f  t he  same c l a s s i f i c a t i o n .  The employer might then a r r i v e  a t  terms and 

condi t ions o f  employment which were incons is ten t  f o r  the  e n t i r e  c l a s s i f i c a t i o n .  If such 

a  s i t u a t i o n  developed, the  employeewho received less benef i ts  o r  sa la ry  than the  o the r  

employee i n  the  same c l a s s i f i c a t i o n  might be l i eve  t h a t . h e o r  she had been d.iscrim- 

i na ted  against.  The union memher might f i l e  a  d i sc r im ina t ion  charge and the  non- 

union employee might f i l e  c h a r g e s  a l l e g i n g  a  v i o l a t i o n  O f  h i s /he r  c o n s t i t u t i o n a l  

r i g h t s .  Therefore, wh i l e  the  Pratt t e s t  might be p r a c t i c a l  for  a s i n g l e  pa r t - t ime  

employee i n  a  g iven c l a s s i f i c a t i o n ,  i t  i s  no t  p r a c t i c a l  when addressing the s ta tus  



of mare than one par t - t ime employee i n  a given c l a s s i f i c a t i o n .  Such a procedure . , 

would c e r t a i n l y  v i o l a t e  the  very important p r i n c i p l e  of e f f i c i e n t  operat ion o f  

government o r  educat ional services. 

The examiner suggests t h a t  the pr imary purpose of  a u n i t  determinat ion i s  

t o  de f ine  an appropr ia te  u n i t  t h a t  w i l l  p ro tec t  t h e  r i g h t s  o f  t he  professional em- 

a loyees, enhance the  e f f i c i e n t  d e l i v e r y  of educat ional serv ices and insu re  t h e  

employer adequate supervis ion. The examiner be l ieves t h a t  t h e  Leg is la tu re  intended 

the  Professional Negot iat ions Act t o  es tab l i sh  a framework f o r  discussion and t o  

accomplish f o r  school d i s t r i c t s ,  vocat iona l - technica l  schools, and community co l leges 

what i t  intended the  Publ ic  Employer-Employee Rela t ions Act t o  do fo r  p u b l i c  employers. 

I n  t h a t  regard, sound labor-management r e l a t i o n s  p r i n c i p l e s  d i c t a t e  t h a t  a bar- 

ga in ing u n i t ,  t o  be appropriate, must necessar i ly  conta in  i nc lus ions  and exclusions 

t h a t  are p r a c t i c a l  and workable fo r  bo th  employers and employees. 

I t  i s  l o g i c a l l y  apparent then, t h a t  some "standard" must be recognized 

which c l e a r l y  defines those pa r t - t ime  employees who must be considered "profess ional  

employees" f o r  the  purposes of  t h e  Act. This standard must t r e a t  a l l  employees of  

a given c l a s s i f i c a t i o n ,  as w e l l  as c l a s s i f i c a t i o n s  occupied by one employee, equal ly  

so as t o  prov ide an o rde r l y  framework f o r  nego t ia t i ons  as w e l l  as t o  e l im ina te  po- 

t e n t i a l  problems which cou ld  serve t o  i n t e r r u p t  t h e  o r d e r l y  d e l i v e r y  o f  educat ional 

serv ices.  

The examiner considers the  "community of i n t e r e s t "  t e s t  t o  prov ide the on ly  

avenue fo r  f a i r  and equal t reatment f o r  bo th  employers and employees. I t  i s  l o g i c a l  

t o  assume the  community o f  i n t e r e s t  o f  par t - t ime employees, i n  comparison w i t h  t h a t  

of f u l l - t i m e  employees, begins t o  d imin ish i n  a d i r e c t  r a t i o  w i t h  the number o f  

hours worked by the  par t - t ime employee. Therefore, t he  examiner must recommend 

t o  the  Secretary t h e  p o i n t  a t  which t h i s  d imin ish ing e f f e c t  occurs. Facts i n  the  

i n s t a n t  case i n d i c a t e  t h a t  "community of i n t e r e s t "  as i t  r e l a t e s  t o  terms and con- 

d i t i o n s  of employment d imin ish when one moves from f u l l - t i m e  t o  par t - t ime.  That 

i s ,  par t - t ime employees do no t  enjoy many of  the b e n e f i t s  given t o  f u l l - t i m e  employees. 

However, i n  l i g h t  o f  m, "par t - t ime"  as a c lass can no t  be excluded. Logic 

d i c ta tes  t h a t  someone employed one-ha l f  t ime o r  more o f  t h e i r  t ime on a job would 

consider such job as t h e i r  pr imary employment. They would, no doubt, then be g r e a t l y  

concerned about the cont inuat ion of t h e i r  pr imary j o b  and t h e  miss ion o f  t he  

co l l ege .  Conversely, one employed less  than one-half  t ime might h o l d  some o t h e r  

j o b  o r  p o s i t i o n  t o  be t h e i r  pr imary employment. Such i n d i v i d u a l  would no doubt 

be concerned about cont inued supplementary employment and t h e  agency mission, how- 

ever,  such concern would n o t  equal the  concern of t he  person having pr imary em- 

ployment. The h a l f  (%) t ime o r  more employee has a " c o n n e c t i o n  w i t h  t h e  
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school (which) is s u f f i c i e n t  t o  give them a r ea l  i n t e r e s t  i n  t h e  terms and condi t ions  

of professional se rv ice" .  

The examiner bel ieves  t h a t  i t  i s  a t  t h i s  "halfway" point  t h a t  t h e  "par t -  

time" worker r e a l i z e s  a major i n t e r e s t  i n  t h e  terms and condi t ions  o f  employment 

i n  t h e i r  profess ional  educational se rv ice .  I t  i s  t h e  examiner 's recommendation 

@to t h e  Secretary  t h a t  t h i s  "halfway" point  be e s t ab l i shed  and recognized a s  t h e  

point  a t  which a professional employee's "community of i n t e r e s t "  equates with t h a t  

of "ful l - t ime" professional employees. This standard wi l l  allow t h e  p a r t i e s  in  

t h e  i n s t a n t  case  t o  accurate ly  def ine  an appropr ia te  u n i t  and proceed with a u n i t  

representa t ion e l e c t i o n .  The examiner points  out t h a t  e i t h e r  pa r ty ,  a f t e r  twelve 

months have passed from the  da te  of the  u n i t  determination, may p e t i t i o n  f o r  

c l a r i f i c a t i o n  o r  amendment of t h e  u n i t  i f  t h e  recommended inclus ion o f  "half-t ime 

o r  more" employees proves t o  be impractical o r  unworkable. 

While t h e  Act l acks  a c l e a r  statement regarding t h e  inclus ion o r  exclusion 

of "part-t ime" professional employees, t h e  examiner is l ed  t o  h i s  conclusions i n  

considerat ion of l e g i s l a t i v e  i n t e n t ,  t h e  Pratt decis ion,  and e f f e c t i v e  l a b o r -  

management p r inc ip les .  

In summary, the  examiner recommends: 

1. That t h e  following posi t ions  be excluded from t h e  u n i t  o f  professional 

employees a t  Barton County Community College: 

a .  Director  of Endowment 

b.  Director  of t h e  Academy of Beauty 

c .  Director  of the  Learning Resource Center 

d .  Director  of Student L i fe  

e .  A th le t i c  Director  

2. That t h e  following posi t ion be included i n  t h e  u n i t  o f  profess ional  

employees a t  Barton County Community College: 

a .  Admissions Counselor 

3. That t h e  u n i t  include professional employees employed by t h e  College 

on a half-t ime o r  more basis .  

Therefore,  t h e  u n i t  o f  professional employees a t  Barton County Community 

College would c o n s i s t  of :  

INCLUDE: A1 1 persons employed by t h e  College on a half - t ime or.more bas i s  

i n  the  following posi t ions:  

Those posi t ions  s t ' ipula ted t o  by t h e  p a r t i e s  a s  being included 

i n  t h e  u n i t  ( P e t i t i o n e r ' s  Exhibit  #1, T - 11, 12) and t h e  Di rec to r  

of Admissions. 
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. E X C L U D E :  The posi t ions  s t i p u l a t e d  t o  by t h e  p a r t i e s  a s  being excluded L 

from t h e  un i t  ( P e t i t i o n e r ' s  Exhibit  $2, T - 14) in  addi t ion 

t o :  

a .  Director  of Endowment 

b .  Director  of t h e  Academy of Beauty 

c .  Director  of t h e  Learning Resource Center 

d. Director  of Student Life  

e .  A th le t i c  Director  

f .  All o t h e r  employees of the  College not l i s t e d  a s  inclus ions .  

Respectfully submitted, 

- 
Steve Goodman, Hearing Examiner 


