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STATE OF KANSAS
PUBLIC EMPLOYEE RELATIONS BOARD

DEPARTMENT OF HUMAN RESOURCES

CASE NO: 75-CAli-6-1979

Emporia State University, Department of
Administration, State of Kansas

o R D E R

Comes now this 18th day of Peb-r.uar-y , 1980 the above captioned cornp Lai n t against

employer for determination. The hearing having b ee n conducted by Jerry Powell,

the duly appointed hearing examiner for the Pub Lf.c Employee Relations Board.

Complainant appears by and through its counsel, Mr. Terry Watson,

At torney a t Law.

Respondent appears by nod through its counsel, Mr. John Martin,

Attorney at Law.

PROCEEDINGS BEFORE TnE BOARD

1. A complnint ogcLne r employer WIlS filed on or about Mny 29, 1979 by

Roger Siegal. International Representative of the American Federation of State,

County and Municipal Employees (AFSCME) against Emporia State University alleging

u violation of K.S.A. 75-~JJ3 (5).

2. Answer received June II, 1979 from Emporia Stnte University.

3. The original complaint was amended July 23, 1979 by AFSCME.

4. Emporia State UniverSity filed their answer to the amended complaint

with the Public Employee Relations Board on August 10, 1979.

5. All parties being first properly notified, the h en r Lng was conducted

before Jerry Powell on August 21, 1979 in the conference room of the Department of

Human Resources, 610 W. 10th Street, Topeka, Kansas.

6. Memorandum in Support of complaint filed by AFSCME counsel with the

Public Employee Relations Board on September 7, 1979.

7. Memorandum of response filed by Emporia State University Counsel with

the Public Employee Relations Board on September 19, 1979.

3. Reply memorandum in support of complaint filed by AFSCME counsel with

the Public Employee Relations Board on October 2, 1979 .
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FINDING OF FACTS

1. That Local 1357 AFSCME was certified by the Public Employee Relations

Board as the exclusive representative for the Service and Maintenance unit at

•

Emporia State University on September

2. That bargaining sessions

Fehrunry 28th, and March 29th.

26, 1973 .

between the parties were held on February 15th.

3. That the pe r t t es did "clts cos s' gr1evnnce procodur-c , pny differcntinl,

and overtime proposals to some limited extent during the three bnrgaining sessions.

(Complainant's Exhibit A. R, C, D, E. F, G)

4. That the Secretary of Administration or his or her designee serves as

the bead of a team of persons designated to serve as a representative of the pub Lfc

agency in meet and confer sessions. (K.S.A. 75-4322 (h) und 1'-66)

5. That Mr. Darrell Hoffman serves as the designee of the Secretary of

Administration for meet and confer purposes. (T-66)

6. That Mr. Hoffman was present at the meet and confer sessions between

complainant and respondent except for the session conducted on February 15th. (T-66)

7. Tha t. Mr. lIoffman acting as designee of the Secr e t a ry does not believe

it npp ropr te ce to make recommendations to the scc r c tnry 118 n result of meet and

confer proceedings since he (Mr. Hoffman) represents the Secretary in such meet and

confer proceedings. (1'-71)

8. That respondent believes that the meet and confer process is not 1l

vehicle for bringing about changes in statutory or regulation matters. (1'-67)

9. That respondent believes to utilize any memorandum of agreement re-

suIting from the meet and confer process to recommend a change in statute or a

regulation would constitute bad faith. (1'-77)

10. That a proposal concerning the grievance procedure was presented to

the state team by the union committee. (1'-23) (Complainant's Exhibit C and D)

11. That proposals concerning overtime and pay differential were presented

to the state team by the union committee. (Complainant's Exhibit C and D)

12. That the state team will only negotiate subjects covered by the statute

or administrative rule and regulation to the extent the statute or rule and regula-

tion leaves discretion as to how it applies to a particular agency. (T-97)

13. That of the 15 mandatory subjects set out at K.S.A. 75-4322 (r ) the

state team will only negotiate on wearing apparel and grievance procedure in terms

of putting such items in the memorandum of agreement. (T-98)

14. That the designee of the Secretary of Administration concedes that sub-.

jects governed by administrative rule and regulation could be placed in a memorandum

of agreement. (T-78)
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That there nrc app r oxf.mc uc ly 511 npp rop r In t c units of e rn tu cLnnaLfLod

employees in Kansas. (T-69)

16. TIlat there are approximately 29 appropriate units of classified state

~~mPIOyeeS that have organized. ('1'-69 and 71)

17. That there are regulations adopted by the Secretary of Adnrin fs t r a t Lnn

governing overtime. (T-70-71)

18. That there are regulations adopted by the Secretary of Administration

r.ovcr-nLng ollt-O[-ClIHlHfflcd pny. (T-69-70)

19. That the regulations referred to in finding numbers 17 and 18 deal

uniformly with all classified employees. ('1'-70)

20. That the designee of the Secretary of the Department of Administration

is not aware of any administrative rules or regulations that deal specifically with

employees of a single unit. (T-70)

CONCLUSIONS - DISCUSSIONS - RECOMMENDATIONS

The instant case raises two bas t c questions:

1. What arc the cmpIoyora ob Hgn t Ions to moe t and confer wIth r ccognteod

or certified employee organizations?

2. "~at may be included within a memorandum of agreement?

Once these questions are answered we can analyze respondent's behavior in the Emporia

case to determine good faith or the lack thereof.

The Public Employee Relations Board has previously found that an employer is

bound by statute to engage in good faith, give and take negotiation over terms and

conditions of employment. (See CAE 1-1978 Topeka Printing Pressmen) We must now

consider an employer's obligation to meet and confer over terms and conditions of

employment set by statute or by administrative rule and regulation. This obligation

as noted above can be separated into two catagories including:

a. Ohligation of the representative of public agency

b. Ohligation of the governing body

That is, the statute provides for certain actions by the representative of the public

age nc y and certain actions by the governing body. It is essential then that we

clearly understand who the actors are and how they are statutorially instructed to

act.

Throughout the act (K.S.A. 75-4321 e t . seq , ) one finds references to the "public

employer", "pub Lt c agency", "governtng body", "representative of the public agency",

Itlegislature", and "state agency". These terms are all defined at K.S.A. 75-4322, as:

"(f) "Public agency" or "public ernpLoyer" means every governmental

subdivision, including any county, township, city, school district,

•
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special district, board, commission, or instrumentality or other

similar unit whose governing body exercises similar governmental

•
powers, and the state of Kansas and its state agencies .

(g) "Governing Bodyll means the legislative body, policy board or other

authority of the public employer possessing legislative Dr policymaking

responsibilities pursuant to the constitution or laws of this state.

(h) "Representative of the public agency" means •.. In the case of the

state of Kansas and its state agencies, "r epres enta t tva of the public

employer IIICll\1S II teun. of pc r s ona , the hencl of whLch ahnl.L he n pe r nun

designated by the f1ecretllry of administration and the hends of the stote

agency or state agencies involved or one person designated by each such

state agency head.

(w) "Legislature" means the legislature of the state of Kansas".

One must keep in mind this difference between the governing body and the r ep r e s en-.

tative of the public agency. The legislature was very careful to identify each

and to specify· certain actions for each. Now that we have set the stage hy identi-

fying the actors let us turn our attention to the legislative directives to each.

What is the employers "mee c and confer in good faith obligation" with regard to

sub j ec ca which are set by s tu cu te or by administrative rule and regulation?

There are numerous sections of the Public Employer-Employee Relations Act that are

germane to this question. Each section must be considered in light of all other

sections. Consider first complainant's allegations of a violation of K.S.A. 75-q333

(b) (5). That statute states:

"It shall be prohibited practice for a public employer or its

designated representative willfully to:

(5) Refuse to meet and confer in good faith with representative of

recognized employee organizations as required in section 7 (75-q327)

of this net;"

Meet and confer in good faith is defined at K.S.A. 75-4322 (m) as:

"Meet and confer in good f a I th" is the process whereby the ~

presentative of a public agency and representatives of recognized

employee organizations have the mutual obligation personally to

meet and confer in order to exchange freely information, opinions

and proposals to endeavor to reach agreement on conditions of

employment."

One must note that the representative of the public employer incurs the obligation

to meet and confer in good faith. Keeping in mind the definition of representative•
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of a public agency consider the definition of condt tions of employment na Bet out

at K.S.A. 75-4322 (t):

"Conditions of employment" means salaries, wages, hours of work,

vacation allowances, sick <mel :Injury INlVe, numhe r of holidays,

retirement benefits, insurance benefitR, wearing apparel, premium

pay for overtime, e hLf t differential pny , jury duty nnd grLevance

procedures, but nothing in this act shall authorize the adjustment

or change of such matters which have been fixed by statute or by

the constitution of this state.

A list of subjects for negotiations set out by statute are known as mandatory

subjpcts of ncgo t Iu t Lon , Ilo t h employers end employee o r g nn t zn t i ona nrc rcquf.r od

to meet nnd confer in good faith over mandatory subjects in the event one pnr t y

or the other requests such sessions. A majority of the subjects listed in the

above definition are govered by statute or by administrative rule and regulations.

Did the legislature then err in listing such subjects or clid the legislature

recognize potential problems in regard to these items and provide a procedure or

"vehicle" for resolving any problems?

Since this definition to and of itself does not c l eur l y state the legislative intent

with regard to the State's obligation to meet and confer over subjects ee t by law or

administrative rule and regulation one must look to other sections of the act. The

obligation referred to in K.S.A. 75-4333 (b) (5) is also set out at K.S.A. 75-4327

(ll) :

"Where an employee org<ln:l.zation hus been certified by the Board as

representing a majority of the employees in an appropriate unit, or

recognized formally by the public employer pursuant to the provisions

of this act, the appropriate employer shall meet and confer in good

faith with such employee organization in the determination of con

ditions of employment of the public employees as provided in this

act, and ~ cn te r into a memorandum of agreement with such recog

nized employee organization."

Since this section refers to the appropriate employer one must go back to the defi

nition of meet and confer in good faith in order to determine just who on behalf of

the appropriate employer is obligated to meet and confer with the recognt zeo employee

organization. As cited earlier at K.S.A. 75-4322 (m) the representative 'of the

public agency incurs that obligation. K.S.A. 75-4327 (b) provides that the repre

sentative of the public employer and the recognized employee organization~

enter into <In ag reemen t . That is, nothing in the ~ct requires that the parties

or enter into a memorandum of agreement. K.S.A. 75-4322 (n) defines memorandum
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of agreement as:

(0) "Memorandum of agreement'! means a written memorandum of under

standing arrived at by the representative of the public agency and

a recognized employee organization which m~v he presented to the

governing body of the public employer or its statutory representa-

tive nnd to tile mnruber ah Lp of such ot ganLan t l on for opp r opr La t e

action. "

It is important to consider for a moment the use of the term "memorandum of agree

ment". The use of this term "agreement" seems to connote some binding document.

One must once again keep in mind the party incurring the obligation to attempt to

arrive at a memorandum of agreement. By definition the representative of the public

agency cannot bind the agency. With this thought in mind p Lease note the definition

of "memorendum of agreement". The definition states a memorandum of agreement is

"a written memorandum of understanding". The examiner believes that the use of the

term understanding was an attempt by the legislature to indicate to the parties that

agreement at this point was not binding. In fact K.S.A. 75-4330 (c) provides a

procedure for making such memorRnclums of understandtng binding on the state of Kansas.

Perhaps the process could more cas t Ly be understood had the term memorandum of under

standing been utilized throughout the act until such time as the governing body acts

to bind a public agency. At that point the memorandum of understanding would become

a memorandum of agreement. The memorandum of understanding presented to the governing

body simply contains various recommendations. if you wi~l. arrived at by the repre

sentatives of the public agency and the emplDyee Drganization. The memorandum of

understanding allows fDr agency input with regard tD conditions of employment as

well as input from the employees themselves.

If the representatives of the public agency and the recognized employee organization

reach agreement they~ present such agreement to the governing body. The use of

the word ~ seems to indicate that no obligation is incurred to present the. agree

ment to the governing body. Logic and K.S.A. 75-4330 (c) dictates. however. that

if the representatives of the public agency and the recognized organization ~

reach agreement some action is required to make the agreement biriding. Since the

representatives of the public agency cannot bind a public agency the governing body

must act before the provisions of the memorandum Df understanding become. effective.

For the sake of argument let us assume that the representative of the public agency

reaches agreement with an organization but refuses to submit such agreement to the

governing body. As a result of this inaction many of the provisions of the agreement

would never become effective. Is this not bad faith? It appears that the legislature

•
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was aware of such a possi.bility arising. therefore, K.S.A. 75-4331 states in part:

"If agreement is reached by the representlltiveR of the public agency

•
and the recognized employee or-gant aa t ron , they jointly shall prepare a

memorandum of understanding and. within fourteen (4) days, present

it to the appropriate governing body or authority for determination."

Again note the use of the term "memorandum of understanding". The examiner then

i.nterprets the language in K.S.A. 75-4327 (b) as obligating the representative of

public agencies to meet and confer in good faith but does not require such r ep r e-

sentatives to reach agreement and in the event they do not ng r ee they obviously do

not enter into n memorandum of agreement. K.S.A. 75-4331, however, does require Huch

representative of the public agency to enter into a written memorandum of agreement

in the event the parties do reach agreement. The written memorandum of understanding

must then be presented to the appropriate governing body for determination. One must

now consider what the Leg Ls Le tur e tnt ended by the language "present it to the a pp r op-.

riate governing body or authority for determination". Please note the use of the

term "governing bodyll .'It this particular point in the process. The legislative intent

with regard to the obligation of the governing body is found at K.S.A. 75-4331 which

states in part:

"If a settlement 1s reached with an employee organization and the

governing body or authority, the governing body or authority shall

implement the settlement in the form of a law, ordinance. resolution,

executive order, rule or regulation. If the governing body or

authority rejects a proposed memorandum, the matter shall be

returned to the parties for further deliberation.

The language contemplates that agreement~ be reached by the representatives of

the public agency and the recognized employee organization and, if so, that the

governi.ng body may approve or reject such agreement. If the governing body approves

the agreement they are then directed to take appropriate action to implement the

agreement by passing a law or promulgating a rule or regu1ati.on. The legislature

intended to obU"gate state agencies to meet and confer over subjects requiring

l.eg f s Jn r Lon or changes in adm.LnLs.t r a t Lve rules and regulations or such language

would not be included within the act. 111is reasoning is further borne out by the

language found at K.S.A. 75-4330 (c) which states:

"(c) Notwithstanding the other provisions of this section and the act

of which this section is a part, when a memorandum of agreement applies

to the state or to any state agency. the same shall not be effective as

to any matter requiring passage of legislation or state finance council

approval, until approved as provided in this subsection (c). t.;rhen•
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executed, each memor a ndurn of agreement a hn l I be subrnt r ced to the> state

finance council. Any part or pe r te of 11 ruemor nndum of ng r r-cmcnt which re-

lute to 11 mnt tc r whLcf cnn be ll11pleIl\L'l1tc'd by 11II1('IHllIlent of rufoa Hilt! rvgu-

lations of the secretary of administration or hy nmendmen t of the pay p l an

and pay schedules of the state may be approved or rejected by the state

finance council, and if approved, shall thereupon he implemented by it to

become effective as such time or times as it specifies. Any part or parts of

a memorandum of agreement which require passage of legislation for the imple-

mentation thereof shall be submitted to the legislature at its next regular

session, and if approved by the legislature shall become effective on a date

specified by the legislature."

It would appear then that the Le g i s La t ur-e Wi1S very much nwa r e that many of the subjects

enurnc r a t o d n t K.S.A. 7.5-4322 (L) would r cq ui r e p as sagc of legislation or cbanues t n existing

administrative rules and regulations for implementation, t.he r e f or s they provided an orderly

means to do so. The legislature se r out a procedure whereby recognized employee o r g ant-.

zations could be assured of a forum, via and meet and confer process, to present their

ideas. recommendations. or proposals to the governing body without violating the provisions

of K.S.A. 75-4333 Cd).

'I'he representative of the public agency has the obligation to meet end confer or to engage

in good Ea Lth give and take negotiation over all subjects defined at K.S.A. 7.5-4322 {t)

regardless of administrative rules and regulations. Such representative must recognize

that they are not authorized to change statutues, only to endeavor to reach agreement re-

ga r d Lng terms a nd conditions which are not e pe c t r i cn Lj.y p r e cLudod by e tn t e s tn tuco . MandEl-

tory subjects requiring legislation may be included so long as such required Le g i s La t Lon is

not in conflict with existing legislation. The governing body, that is the Governor,

Secretary of Administration, the Legislature, or other nuthority possessing legislative

rl'811{)1l~-dhlUt:LC'B, then mus t uc t; before such provf n Lons become cf Icc rtve , Any provial on» Ln

a memorandum of ag r eement requiring legislation or an administrative rule and r eguLa t Lon

change is meaningless unless the app r op r La t s governing body grants its app r ovaj.

Now let us consider the question of what may be included within a memorandum of agreement.

K.S.A. 75-4330 states in part:

I1The scope of a memorandum of agreement may extend to all matters relating to

con df tions of emploYment. except proposals relating to (1) any subject preempted

by federal or state law ... "

There is n conspicuous absence of any mention of matters set, by admt nt s r r at tve rule and

regulations in this subsection. Rather subsection (c) of this section sets out a

procedure whereby any matter set by rules and regualtions of the Secretary of

Administration or the state pny plan itself can be amended and become effective•
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with the approval of the State Finance Council. The examiner is nwrrr e of recent

litigation which perhaps removes the Finance Council from the procedure, however,

either the Governor or the Sec r e r a r y of Adl1l:[niAtrllt-jon mon t now hove tile nu thort cyeta take

. matters

such action. Subsection (c) further provides for legislative e c r t on on

which require such action prior to these matters being implemented. There-

fore it is the examiner's opinion that any matter relating to a condition of

employment may, if agreement is reached between the parties, be included within a

memorandum of agreement unless such matter is specifically pre-empted by state or

federal law.

By way of example let us consider the subjects of salaries and wages. K.S.A. 75-4322

(t ) lists salaries and wages as a mandatory subject of nego t In t Lons but R.S.A. 75-4330

states that the memorandum of agreement cannot contain nny matter pre-emp ced by

state law. K.S.A. 75-2938 (4) states:

"After consultation with the director of the budget and the secretary

of administration, the director of personnel services shall prep ore a

pay plan which shall contain a schedule of s a l ar-y and wage ranges and

steps, and from time to time changes therein. When such pay plan or

any change therein is a pp r oved or modified and approved as modified

by the governor, the same aha Lj become effective on a date or de tea

specified by the Governor and any such modification (or) change of

date shall be in accordance with any enactments of the legislature

applicable thereto."

State Law has then pr c-eempt e d any negotiations over who establishes the pay plan

but is silent with regard to the provisions of said plan. Therefore. a memorandum

of agreement may legally contain amendments to the pay plan as agreed upon between

the representative of the public agency and the employee organization.

The memorandum of agreement, containing such amendments, would then be presented

to the director of personnel services for adoption, modification or rejection

after consultation with the secretary of administration and the director of the

budget. If adopted, the resulting amendments are still subject to final approval

of the Governor. The representative of the public agency. through this process,

is not altering matters set by statute but rather recommending changes in the pro-

visions of the pay plan based upon the mutual recognition of the need for such

changes arrived at during the meet and confer process.

Overtime provisions and out of class pay are considered by this examiner to fall

within the catagories of wages, salaries. and hours. thus they are mandatory sub-

jects of negotiation. That is, the representatives of the public agency are required

•
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co enter into good f at th give and take negotiations over these subjects in an effort

to reach agreeemnt with a recognized employee organization. To refuse such negotia-

tions because the subjects are governed by rule and regulation is to commit an act

of had

.PUbliC

faith. Certainly nothing in the act requires the representatives of the

agency to reach agreement. Rather the obligation i a that the r cp reaent a t i.vea

of the public agency personally meet and confer to freely exchange information,

opinions and proposals. In the event agreement is not reached an impasse then

exists. K.S.A. 75-<'!332 provides procedures for resolving such uri Lmpaa s e . In the

event the representative of the public agency and the recognized employee organi-

zation cannot resolve the impasse after mediation and fact finding the employee

organization is at least assured that the governing body will be made aware of its

posl tion.

Grievance p rocedu r e is listed at K.S.A. 75-4322 (t) as a mcnd a t o r y subject of nego-

tiation. Respondent contends that demotions, dismissals, and suspensions must be

handled in accordance with civil service rules and regulations and in accordance

wf th s rnrc s rn cut o . 'l'hua , r-csp ondcn t con ronds , the »t.nt.o te{lln JR preclud('1! f r om

negot tu tt ng changes in procedures regarding demotion, suspension or d l smf.as a L. Tile

examiner has previously stated that the existance of administrative rules and r e gu-

Ln t t ons does ~ p r ecLude good faith negotiations over mandatory subjects. State

statute does, however, preclude such negotiations if the subject is specifically

pre-empted by the statute. K.S.A. 75-2949 mandates certain actions to an appoint-

f.ng authority concerning demotion, suspension or dismissal. The statute does .!2..0..!

clIc t a tu tba t; other procedures c nnno t; be utilized to supplement the e t a ru t or y pro-

cedure . For example, the appointing authority and the director, of personnel services

could agree to arbitrate a proposed dismissal, demotion of suspension and in fact

withdraw a proposed action pursuant to an arbitration award. K.S.A. 75-2949 (2)

provides the au thor Lt y for the above action. The examiner certainly understands the

need for statutes such as K.S.A. 75-2949. He is convinced, bowever, that the Ieg i a-

l n t ur o did not intend to draft II law which would preclude employers nnd employees

from agreeing upon supplelllentary procedures which they percieve to enhance fairness

and equality in the civil service system.

An argument can be made that it would be an impossible task to negotiate conditions

of employment governed by rules and regulations because of the number of appropriate

units of classified state employees. A great many of these units contain the

same classified positions as other units. Considering the states con t enrf.cn that

conditions of employment must be uniformly applicable for all similar classified

positions, how does the state then negotiate in good faith? It must be r ernem-

that the meet and confer process itself is the responsfbili t y of the
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"representative of the public agency. The makeup of the team of persons designated

by statute to meet and confer changes, in part, during the negotiating process

with various appropriate units. This change affords the opportunity to various

4111rUbliC managers to become involved in the process itself. The chairman of the

team remains constant thus providing a measure of continuity to the process. The

appropriate governing body must then decide which, if any, of the memorandums of

under s t andfng will be implemented. The burden pLac ed on the state nego t t c t t.ng

team(s) can then be considered "difficult" at most.

It is obvious from the testimony of Mr. Hoffman who serves as a member of the

team "representative of the public agency" and minutes of the three meet and con-

fer sessions that respondent did not engage in good faith give and take negotia-

tions in an effort or endeavor to reach agreement on defined conditions of

employment which are set by statute, or hy administrative rules and regulations.

The position of respondent rather reflects a desire to discuss such conditions

of employment only to the extent that such conditions are not set by statute or

ndmLn La t rn t Lve rule and r cgu l a t Lon , Rce pond en t be Lt cvcs there to be other

vehicles allowing employee organizations to make known proposals with regard to

any condition of employment set by statute or administrative rule and regulation.

This examiner cannot conceive of any vehicle for the employee organization to

make their position known, other than the meet and confer process, which would

not be a political vehicle and thus prohibited by law.

It is therefore the recommendation of the examiner that the Public Employee

Relations Board sustain the charge of the union and find respondent guilty of a

violation of K.S.A. 75-4333 (b) (5). Further respondent should cease and desist

from such prohibitive practices and meet and confer in good faith over all sub-

jects listed at R.S.A. 75-4322 (t) .

•



The hearing examiner's report and recommended findings are hereby a~proved and adopted

as a final order of the Board.

~T IS SO ORDERED

REI..ATIONS BOARD.

1980, BY THE PUBLIC EMPLOYEE

~RB

Louisa A. Fletcher, Member,

)

/

PERB

Urbano L. Perez, Member, PERil

Lee Rllggles,

ABSENT

Member(I'~ l' Rll

",,(

c
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Art Veach, Member, PERB


